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1y approximately 100 PnmeTime 24 subscribers in the
@ Charlotte, North Carolina, area, correct?
»  A: I'm not rving to play games with you, but
) do 1 recall these numbers. or do 1 accept your
{5 statement that he did it?
&  MR: DEUTSCH: Thart's an absolutely fair
m comment. Just because you have a report doesn't
18] mean vou would recall that he tested it or arranged
) for tesuing at 100 locations. :
poy  Q: Will you accept my representation that
11 Mr. Cohen states in his expert repor that he
1172} arranged for certain measurements to be conducted
113 near the homes of about 100 PrimeTime 24 subscribers
4] 1IN Charlonte?
ns; A: Yes.,
pe; Q: Likewise in Pittsburgh and likewise in
17 Balumore?
ne  A: I'laccept that.
s MR. DEUTSCH: And when you ask if you -
o "accept it,” ] take it you really mean, you're -
@y really asking him to assume that for purposes of
= some ion you're going to ask him?
=5 MR. OLSON: That's correct.
=9 MR. DEUTSCH: Okay.

Caoe 1
m Q: Why not?
= A: The data did not belong 10 me.That would
@ have been about 30 vears ago.The data would have
#; been owned by clients of another consulung firm.

(~ .1 Q: Have you visited. in connection with this j

i M work you're doing for PrimeTime 24, any of the
i w roughly 400 locations that we ve just been
| m describing in Miami. Charlotie. Pittsburgh or

inoy Baltimore?
ity A: Thave not.
itz Q: Do you know whether anyonc other than

I113 people working under Mr. Cohen'’s direction have
‘4] taken any measurements of signal intensity at any of
(t15) those roughly 400 locations?

iveg  A: I have no such knowicdge.

jvn  Q: Have you ralked with PrimeTime 24 or its

18 anorneys about the possibility of your conducting

1 I - stemcond;mdormpervhed&c .
nconducdnsdmagmlhnmmymnmc
24 locations of any PrimeTime 24 subscribers in any

A

2 locauogs‘m the Miami area at which Mr. Cohen |
@ states that he arranged for cerrain measurements 1o

1 be conducted, have you conducted any measurements at
@ those locations?
® A: Ihave not.

1 location in the United States?
A: I have not to
: Other than by comcxdence in
n the manner you ducnmed beforc

(] answer same with regard

) tothebmnonsthztmcohcnmheamnsed

® for tests at in Charlotte, Pittsburgh and Bahimore?
no;  A: Pirtsburgh and Baitimore I can be pretry
1) certain that the answer is 1 have not done
(121 measurements at any of the locations Mr. Cohen had
1131 done measurements. Years ago 1 did so much work in
11s) Charlotte, using the same sort of techniques, that 1
(15! may have.
(18 Q: But by coincidence?
1 A By coincidence.
ne  Q: Have you gone back to any data that you
ne collected in Charlotte to determine whether or not
20) any of those locations happened to be the locations
121} of PrimeTime 24 subscribers?
20 A: ] have not.
23 Q: Would you be able 10 do thar?

anyone
m m described by Mr. Culver in lns expett report
m dated approximately April 15, has gathered any - -
® strike that. Do you know whether anyone other than
poy Mr. Culver has conducted signal intensity
11 measurements at or near the locations of any
112 PrimeTime 24 subscribers in the United States? And
{113 1 should be ciear that I'm not asking about
1114) Mr. Cohen'’s measurements. )
tusi Az I have no such knowledge; 1 don't know.
16) At your home 1
137) Arlmgton Virginia.
111y  A: Correct. 4
ne  Q: In your professional opinion, could you
o) receive a signal of a Grade B intensity through use
1} of conventional outdoor rooftop antenna at your
22 home?
=3 A: Thave a problem with your question.
irq Q: What's your problem?

L;zq A: 1 would not.
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11y A: We are in an area of multiple services is
= Problem No. 1; you said "a,” so much as one. My
P second problem with your question is. are the
w) signals that I might receive usable. viewable?
155 Q: Let me rephrase my question to solve the
te) first problem, which I understand. At your home in
M Arslington, Virginia, in your professional opinion,
1 is it possible to receive a signal of Grade B
® intensity, by which I mean 47 dBu, 56 dBu, or 64 dBu
110) as the case may be - strike that.
ny You're aware that there’'s 2 CBSTV staton,
1120 that is, CBS affiliate, in Washington, D.C.,
13 correct?
14 A: Correct.
ns)  Q: That's Channel 9, right?
sy A: Correct.
un  Q: Call letters WUSA.And the level specified
s by the FCC as Grade B for Channel 9 is 56 dBu,
1'%} correct?

@ . Q: Using a conventional outdoor rooftop
P2 receiving antenna, is it possible in your :
@3 professional opinion to receive a signal of at Jeast
4] 56 dBu from Channel 9 at your home?

-

11 Q: Are you familiar with that locauon?
m MR.DEUTSCH: ] object to the vagueness of
@) the question. Do you mean. does he know where Glebe
#) Road is or is he familiar with 1005 Glebe, Suite
51 800?
1  Q: Do you have a reasonably good idea of where
m 1005 Glebe Road is?
®  A: Reasonably.
m Q: In your professional opinion. is it
110} possible, using a conventional outdoor rooftop
{11} antenna, 10 receive a signal of at least 56 dBu from
1121 Channel 9 in Washington?
13 A: I thought we were in Arlington.
e Q: I'm sorry, the station is located in
|15} Washington. What I mean is at 1005 North Giebe
(e} Road. is it possible to receive a signal of at lcast
1171 56 dBu from Channel 9 through use of a conventional

" |n9 outdoor rooftop antenna?

(] A:Idon‘tﬂ:inklcnnanswcrtha-
py  Q: Tell me why, < - i
By - A.-od:eﬂhnw-yldnn't
pn  Q: Tell me why you un‘tanswertlm.*r- TN
rn A We're dawing from memory here, but 1
1249) believe that is in an area of rather intense

S

m___A: Yes,

@ Q: What about at your office?

B  A: Since I'm now semiretired, my office is my
) home.

1’ Q: So your answer obviously is the same,

®m A: Yes.

m MR. OLSON: Let me ask the court reporter

® 10 mark a three-page document as Biby Exhibit 1.

m  (Document marked as Biby
poy Exhibit 1 for identification)
pn  Q: Here's the original for you, sir. Mr.
112 Biby, if you’'d just let me know when you've had a
(13) moment to look at Biby Exhibit 1.

pa; A (Reviewing document) Yes, I've had a moment
1151 to ook at it.

rs;  Q: Let me represent to you that Biby Exhibit 1

117 reflects the names and addresses of certain

(8] subscribers to PrimeTime 24. Let me direct your

(19] attention, if I may, to the third page of Biby
o) Exhibit 1. Do you see that the second entry on that
21 page conmins inforrmation that appears 10 be about
=2 someone named R. Kurtz who lives on Glebe Road in
23] Arlington?
124y  A:Ido.

13

: Page 18
t development, and it’s quite conceivable that in

@2 shadows of buildings in that arez there might be 2

@} reception problem.

W  Q: What would you need to do to determine

m whether or not Mr. Kurtz on North Glebe Road in

nAan@onhapableofteeeinngaﬁunlofGnde

speculation
na question. I don't think it's answerable. Can he
111 have an outdoor antenna? Now, ] really will be -
112 extremely distressed if we second-guess.You've
13 presented me with an address that, ves. it's
ps somewhere in my neighborhood. and 1 think I knew the
115 circumstances in that area. but I only think I do,
ine and I believe it's those high-rise buildings around
|17 Baliston.And if so, where is the man'’s apartment?
ive) 1 don’t know. Can he even have an outdoor antenna?
ps 1 don’t know.,
(] If he can’t have an outdoor antenna, then
1 it’s totally specious to ask if he could receive 2
22 Grade B signal from Channel 9 in Washington on an
23 antenna that he can't have. So 1 can't answer your
{24 question.

Page 12 - Page 15 (6)
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Q: Why don't you assume away the issuc of
whether he is permitted to have a rooftop antenna,
and answer the question that way.

4. MR.DEUTSCH: I think the witness has
already answered the question by referring to other
factors.

Q: Well. is there - in gencral, with regard
10 a particular houschold, how would you go about
determining whether or not that houschold is capable
of receiving a signal of Grade B intensity froma
particular station using a conventional outdoor
rooftop antenna’?

A: Would you expand your question a bit.

You re using some terms that I have rouble with.

Q: Tell me what the terms are that vou're
(16 having rouble with.
un  A: A "Grade B signal,” you're using a phrase
(18 very sirmilar to that.
pe  Q: Let me ask it a different way. Let'’s focus, -

.o for the moment on channels that are in the same ==~
@1 range as Channel 9, that is, high VHF channels, all

1

[8]

10)
1)
12
13)
1
(18]

»2 right?
= A: Yes. ?
=4 Q: And my question for you is, with regard 10 g Q: At a particular time, yes, sir.

~3a0é€ '
. 1 other values were come to. it must be comparabice 1.
* @ quality of picture as recerved - pardon me, as
: @ presented 10 those peopie; otherwase it's not being
w) "received” by my definivon.
5] So defining it, my answer is, ] have myv
! 1) doubts. I don’'t know. but 1 would quesuon it.
i m @: Let me ask you a different quesuon.
{ m  A: Okay.
| ® Q: 1 don’t want to get hung up on the word
|tey “receive.” Tell me what vou would need do with
Iity) regard 1o any particular Jocation to determine
|12 whether a signal of at least 56 dBu is present in
(3 the air above the rooftop of a particular PrimeTime
in4) 24 subscriber, and I'm referring to high VHF
i15) stauons.
e A: What happened to the conventional receiving

117} antenna, because there's another term that troubles

. Page
any location, what would you need to do to determine
whether at that location it is possible, using a
conventional outdoor rooftop antenna, to receive a
signal of at least 56 dBu from a particular high VHF
station? .

A: I'm not quibbling words with you, but
you're using terms that appear to have a great deal
of meaning that trouble me. “Receive”; do you
receive a signal if it's not usable?

Q: I'm asking whether or not in the air above
the rooftop at these homes there is present a signal
of at least 56 dBu froma parucular high VHF

)

S8333ESH

f10)
[t1)
112

{13) stauon.

1 A: At a particular location, regardiess of
@ where it was?
m Q: Yes.

@ A: One would place a receiving antenna of
® known | 'we can come back in a

® TEGIE X WESt T incan by "known characteristics,”
m atthnbanbninspace,conpkhwatecuvin;. .

2 -Q: Have you ever done that!

13 A: Thousand of umes.

MR. DEUTSCH: 1 think the witness has, with
regard to that. raised the question of “If it's not
usable, are you receiving it?”

Q: I'm asking you whether -

A: Perhaps this would cut to the chase. If 1
apply my own definition to your term "receive,” and
1 will be very candid with you what that definition
will be, it must be usable, it must be comparable
1o -~ in quality of picture, it must be comparable
to that which was the basis for judgment before all
of those boards on which basis the 47, 56 and the

[14]
(15)
1e)
]
18]
9]
f20]
1)
122
[23)
rZ}

4 W When did you most recently do that? |
15 A: Gee, March, thousands of measurements in
irt6) March.

minar with an FCC regulauon

m] t.hzt s located at 47 CER., Section 47.686?

e  A: (No response)

roy  Q: Did you hear the qm:snon7

iz A: 1did.] would suggest if you want 1o

=2 make, you know, in making such lengthy recitations,
23] numerical recitations, it would be helpful if you

24) would simply show me the portion of the code.
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¢ Q: Youre not familiar off the top of your
@ head with Section 686 of the Commission regulations?
m  A: I'm familiar with the 73.600 portions, the
w television broadcast portions.
15 Q: Are you familiar with FCC regulations that
& describe use of 100-foot runs in measuring signa!
™ intensity?
©#; A: In determination of service areas, yes.
m Q: Have you ever done 100-foot runs in
10} measuring signal intensity?
n1y  A: Hundreds.
t1z7 Q: What proportion of the signal intensity
(13) measurements that you've conducted over the years
4] have been done using 100-foot runs?
s MR.DEUTSCH: When vou ask him "what
e proportion,” do you want encompassed within his
(171 answer all measurements regardless of purpose or
(1) measurements just for the purpose that the FCC rule,
1 as indicated in his answer, was for?

ge Q: Forthe moment rd lik_e o knowﬁorany sy,

@9 purpose.
ea A You'll have to restate your question,

Page 22

) taken with antiquated equipment at 30 feet. 100-too
2 mobile runs, moving pin rtcordcrs the good
@ old-fashioned way.

1 51 A: I've had a lot of ink on my fingers:

i m Q: You go back to the days before things were
| m done in the electronic way that | take it that they
| ® now are mostly done.

| m A: Absolutely.
r’an Q: At what height do you typically do your

111) mobile runs?

inz  A: You do your mobile run at a height
|113) pertinent to the purpose for which you're taking
in4) them. and that’s not intended to be an evasive

Ins) answer. In those cases where 1 was doing it for FM
ms) or television broadcast reasons. in general. at 30
N feet. Where safety or other reasons preclude your

19) tahngthem.mkeepmgw:ﬂlothctmdusu'y
I've taken FM and TV runs at about nine

29)
29 Q: Roughly how many signal intensiry

. . 1
(11 measurements did you say you've collected over the

years?
A: Hundreds of thousands.
Q: Hundreds of thousands?
A: Yes.
Q: When you say "hundreds of thovsauds,” do
you mean at hundreds of thousands of locations, that
is, locations, as opposed to one inchasoﬁposedm
the next inch along 2 100-foot run?
no  A: l.ctmcdeﬁncatemmordcrmanswer
{11} your qucsnon
1z It is the usual conventional pncncc to
13 take mobile runs. regardless of the purpose for
1a] which the measurements are being taken. One
15) conventonally scans a distance of 10 to 20
116) wavelengths during such a2 mobile run. That
117 corresponds roughly to the 100 feet at television
118 frequencies. One collects - now in this digital
ps) world. one collects discrete samples, one to 200
re0) such discrete samples over the 10 to 20 wavelength
1 run. Now, that's my definition of a data set
122) consisting of this 1 to 200 individual readings.
123) I have collected literaily tens of
124 thousands of mobile runs. including measurements

S!S!ESQE

Page 23
i1 B intensity” in Section 119 of the Copyright Act
@ refers to an objective measurement of signal
@ suength in dBu’s without regard to your concerns
@ about the usability of the resuliing picture.
® A: Iunderstand your interruption.
® Q: Iwant w0 provide you with cermain factual
m assumptions, and then I want to ask what
m conclusions, if any, you can draw from those

s MR. OLSON: I'd like to ask the count
1} reporter to mark a one-page document as Biby
1z Exhibit 2,
3] (Document marked as Biby
14) Exhibit 2 for identification)
15 MR. DEUTSCH: And you're asking without
16} regard to the reality of any of these assumptions -
171 I want to understand - and without regard to
ine) whether the witness believes that any of these a
{19) accurate or realistic, you want the witness to
20y assume these things are true?
21 MR. OLSON: That's correct.
ez Q: If you'd just take 2 moment, Mr. Biby, to
23] review Biby Exhibit 2.
| A: (Reviewing document) All right

Y gt

Page 20 - Page 23 (8)
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1 scanned uons. 1r;  A: That is correct.
] : And vou're accepting those assumptions as @ Q: Based on the facts set forth in - strike
@) true for purposes of the quesuons I'm about to asL p) that. Based on the statements contained in Biby
W) correct? ) Exhibit 2. are you abie to form 2 professional
s, MR.DEUTSCH: I think a fair way is that : (5} opinion about the signal intensity in the air above
) he’'s accepting those assumptions for purposes of the i ¢} the rooftop of this viewer from the viewer's local
™ questions. as the basis of the questions, whether i m CBS station?
i) they are true Or not. i 8 A: Absolutely -
© Q: ] want you to teat them as though they | ® MR. DEUTSCH: Is it your contention that it
(10] were true for purposes of my questions, okay? |10] is a requirement of the statute that an engineer
¢ A: 1understand the instoruction. |1y form 2 professional opinion as the basis for
p21 Q: Do the statements contained in Biby Exhibit iz service?
(13) 2 enable you to form a professional opinion about 11137 MR. OLSON: I just asked a question.
4] whether or not the viewer described in Biby ing  A; I'm willing 10 give an answer.1 don't
sy Exhibit 2 is capable of receiving a signal of at )15) know 1 don’t know what the sxgnal strength above
116) least 56 dBu in the air above his or her rooftop e rooftop level might be.
(17 from those local ABC, CBS, Fox or NBC stations that ¢n  Q: What is it that you‘n: lackmg that
s are in the high VHF band? {18} prevents you from
s MR.DEUTSCH: Couldlhavethatquemon hy A.'l‘hete’uhnohndynothmgofsuenﬁﬂc
po read back. - - . e m&mmaw«m B
v (Question read) ‘ ‘ ; ace, nothing. - ..
‘e MR.DEUTSCH: I'm going to object.
1 MR. OLSON: Your objection is noted. .
9 MR.DEUTSCH: Well, that's fine. nqthengmlmensuyinthemabovethcvms
|
25 ]
i1 MR. OLSON: 1 don't need your details to i household; is that correct?
2 clarify the question. 2 A: Say it again, please.
“m MR.DEUTSCH: After what you did at your ® MR. OLSON: Could you read that back,
' W) expert’s deposition the other day, you forfeited any -
% right to object to anything that 1 say, because 1
# never did anything that approached what you did with
 your expert, and you know that. mbmﬁhmwhﬂehtﬁmmmchnuw
m MR.OLSON: ] do not want to listen to this m what the signal strength in dBuV might be at the
® speech, and I do not want 1o listen to a speech that ®m subscriber’s locavion, nothing.. .
10} you are about to give to coach your witness. (i) Q:Andyou'vejuagoncthmnghmchofmeu
rn1 MR. DEUTSCH: I'm not going to do anything 1) statements contained in Biby Exhibit 2 to check that -
112) that approached what you did with Mr. Vellturo. 1121 out, correct?
1133 MR. OLSON: Mr. Deutsch, I'm not going 1o ' i3 A: Ihave, - ‘
(14; fill the record with diatribe about your coaching of j4] . MR. OLSON: Let me hand vou a document that 1
o 1151 Mr. Culver the other day, but I'd like to hear Mr. i1 I'd ask the Court reporter to mark, please. as Biby
116} Biby's answer, and your objection is noted for the |16} Exhibit 3.
{11 record. )| (Document marked as Biby
el A: Is there a question? ‘18 Exhibit 3 for identification)
e Q: Yes. Do you recall the question? 19 Q: Mr. Biby, I wonder if you'd take 2 moment

120) to review Biby Exhibit 3.1 will represent to you

21 that it is identical to Biby Exhibit 2, except for

lrz Paragraph No. 11, if that will save you some time.
lml A: (Reviewing document) Okay. 1 accept your
qu representation that Items 1 through 10 are identical

)
f21]
22 forth ccmun stztcmcnts that I've asked you to
123 assume to be true for purposes of these questions,
{24} correct? ,

A: lthmklrccz.llthe:mpactofn

S
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(1 to those in Biby Exhibit 2. that the only difference o 7ol 3 DY
@ is in Item 11.1 have read Item 11. i /a1 Exhibit 5 for identification)
@ Q: Okay. Now. assuming the truth of the i@ Q: ] wonder if you would again take 2 look at
w4 statements conmined in Biby Exhibit 3. are you able 1fu) Biby Exhibit 5 and confirm for me that thisis a
# to form a professional opinion about whether the i|® copy of the reburtal report that you prepared in
1) viewer described in Biby Exhibit 3 has a signal of il this marrer.
M at least a Grade B intensity in the air above his or m A: There's an addendum. a note, that was
® her rooftop from a local CBS station? @ prepared by someone other than mysclf.
®  A: Reiterating the fact that I'm agreeing to ® Q: Did you approve the inclusion of that
i10] respond based on assumptions, statements not made by tt0) addendum in your rebuttal expert report?
11} me, the answer is no, I can't tell whether there " vy A: We discussed that a notation of that
1z would be a Grade B signal at rooftop level above |12 disparity was necessary.
(13 this subscnbcr s home. I have no information on 13 MR. OLSON: One more document to be marked
114 which to base that. (114 at this time. This is a document. the first page of
ns  Q: Do you have an opinion about whether it's ins which is captioned "Affidavit of Richard L. Biby."
116] more likely than not to be present? hve (Document marked as Biby
pn  A: No. ttn Exhibit 6 for identification)
1 MR.DEUTSCH: Are you asking... ne  Q: Here's the original of Biby 6.Again, just
s Q: Let me vary the assumptions set forth in (v to compiete our bousekeeping, Mr. Biby, I'd be
29 Biby Exhibit 3 in one respect. In Paragraph No. 11, . msmdulifywwuldconﬁtmbrmethnhhibné
1 instead of the vicwer stating that he or she hasa .~ -+ mhnmpyohhetﬁdﬂkthtmwonmy
22 rooftop antenna, the viewer checks a box indicating |u27.l998. .
mthatheorshedoesnoth:namo!hopmmbm 4
¢ that a neighbor does and that the viewer's statement Illi. : Of course with the
Page L]

1 is based on the neighbor’s experience. Does that

@@ change your answers with regard to Biby Exhibit 3?
®  A: I believe my exact answer to Biby Exhibit 2

# and 3 was "I don't know,” the substance of my

5 answer. I repeat that answer for No. 3,1 don't

® know.,

m Q: And with the slightly changed assumption 1

® just described, namely a neighbor’s antenna as

m opposed to the homeowner’s own antenna, does that
1y change your answer?

19 H

itz MR. OLSON: May I ask if the court reporter

113) would label as Biby Exhibit 4 a document that's

p4) captioned "Expert Report of Richard L. Biby."

118 (Document marked as Biby

1) Exhibit 4 for identification)

1 Q: Mr. Biby, I'd ask if you'd take a2 moment to

118) look at Biby Exhibit 4 and confirm that this is in

119 fact a copy of your expert report dated April 15,

201 1998, .

211 A: laccept thatitis.

221 MR. OLSON: Let me ask the court reporter

23] to mark as the next exhibit in sequence a2 document
124) captioned "Rebuttal Expert Report of Richard L. Biby."

1} understanding that the exhibits to the affidavit,
2 which are the reports, aren't literally attached to
@ the exhibit.

W  MR. OLSON: Correct.The exhibits to the
naﬁ:hvkmd:edommem:huwe'veahudy
s marked as Biby 4 and S, correct?

m MR.DEUTSCH: That's right. :

®m  Q: Let me ask, Me. Biby, if you'd take a look
m at the final page of Biby Exhibit 5 please.

na  MRA. DEUTSCH: By the “final page,” do you
11 mean the text, or do you mean the map?

12 MR.OLSON: The very final page, the map
(13 that looks like 2 whirlpool.

) Q: Did you personally create this map?

ins  A: I did not personally create that map.

itie)  Q: Do you know who did?

i A: Yes, Mr. Roger Skinner created that map.
i} Q: Is he someone who works in your office?
s A: He works for my son, who is now running

oy what
@y  Q: Isec.On this map, is north 1o the left,

122 as one looks at it in the way one reads a normal
3 document?

4 MR. DEUTSCH: You want to ask him if north

— |
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(1} is where the three lite white circles that look

@ like hole punches are?

p MR. OLSON: Surc.

w;  A: I'm sorry. but your phrasing offends me; it

15 offends me.You refer to the normal way of

1 depicting north as being to the left.

m Q: No,ldidn't mean to say that.] meant the

) normal way of reading 2 document.

sy  MR. DEUTSCH: What he meant to tell you is
o) that if you hold the document so that the piece of
111; paper runs the long way. up and down, portrait. as
1z opposed to landscape orientation. as they describe
113 it in the computer. that is. if you hold the
ns; document the way vou hold pieces of paper.
pss THE WITNESS: Oh. that's fine.
i1ey  MR. DEUTSCH: Another way to put it is, do .
(17 you have to turn the paper to landscape orientation
1% in order to get north on the top?
pe  A: You put the dnae-holepnnchuonthewp
ga Q: That was what 1 was trying w dewrmine.
pn  A: Yes.
= - Q: So, for exampie, can we see the City of
23 Bahtimore to the northeast.of the dark, splotchy,
f24] spiral area?

~aoe 3.

{1} color copy of this original color map as Biby
- @ Exhibit 7 as soon as a color copy can be made.
'@ MR.DEUTSCH: And that may well be atter

) the ranscript is closed. but if vou can somehow

{5 figure out a way to give us a sticker. we'll do
i te) that,
;m  MR.OLSON: 1 would think we could have
| 1 color copies made within a day or rwo, big cry like
| ® this.
iney  MR. DEUTSCH: That I would agree.

lpa Bib:

mahouhowrhkmmpshouldbcmed?
“'m A: You mean the

(1) (Color map designated as— —1

ification)

{13y Q: Was Biby Exhibit 7 the propagation map
1h4) created with a program called RFCAD?

119 A: It's my understanding it was. but the

ine] person who can directly answer that question is
1n Roger Skinner,

ne  Q: Did you give Mr.SInnnerany direction

----- anmmthcmpbd&,md 1.

] mmmmuwm .
[ ] cxanngthepmpaganonmpthatsreﬂectedm
B Biby Exhibit 7.

(v  A: Again, not quibbling with you, but on the

122 exhibit before me, I know that blob is Baltimore, so
. @ without qualification, yes, Baltimore is on the

# upper right-hand side of the exhibit.

s MR. OLSON: Let me ask whether cither of

] youhzveabencrcopyofthisdocummthnwe

m might be able to use today.

® MR.DEUTSCH: We have a color copy. It’s

™ not an extra, and let me fetch that. 1 don’t wam
1o to mark it as an exhibit.
py MR, OLSON: That's fine. Maybe we can take
[12) a rwo-minute break.
(13 (Brief recess taken) .
{14; BY MR. OLSON:
13} Q: While we were off the record, Mr. Deutsch
ne) suggested a helpful procedure that 1 would plan to
i follow. The copy that I have of Mr. Biby's reburtal
{1e] report conuains a black and white copy of a color
t1s) map. Mr. Deutsch has indicated that he has just a
120 single original of the color map at this me.
121) Because the color map is much easier to look at than
122 the black and white copies, we'll be using the
123) original color map, and we will agree to mark that
124) as Biby Exhibit 7; that is, we will agree to mark a

m A: Yes. .
@ Q: And did you give him direction about what
M com program to use?

1 I believe Roger used the RFCAD y |
‘hm—"ﬂ"'Wﬁi'f other programs might he have used?

mputer
] _‘}._-_N.e.lm.m
: Would there be any choices about what
¥ computer program to use, or would it be obvious what
 computer program to use? ;
m MR. DEUTSCH: You're akking abowur for
™ generating the red - you're talking about for
t10; generating the geographical map of Maryiand or the
111} red areas that indicate certain information about
1121 propagation?
ity Q: I'm referring to the propagation
|h4) information.
s A: Thc propagation information was per my

jtn Q: That's what 1 wanted 1o find out. Was the
|11e) propagation information that's reflected on Biby 7
jus) created using the RFCAD program?

201 A:1canonly give you an "I belicve” answer.

Iy A: 1 have to use the Biby vernacular here,
ire4) Biby-C. and I think it might be helpful if 1

i
i
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{1} distinguish berween the rwo implementations of what 't Q: Sure.
@ really is the same functionality. | @ MR.OLSON: Let me ask if the court
@  Q: Do I correctly understand that one can use | B reporter would mark as the next exhibit in sequence
u) the RFCAD program using either a Longley-Rice or { 41 a one-page document captioned "RFCAD for
@ Biby-C propagation method? _ i (5 Broadcasting.”
® A: Let’s try to avoid some confusion of terms i 15 MR, DEUTSCH: I think we re marking this as
m here.The Biby-C to which I just referred is - I'm m Exhibirt 8.
181 going to call it a big machine environment sort of ®  (Document marked as Biby
® program that ] wrote starting in the '80s. It uses m Exhibit 8 for identification)
10} Unix and all that good stuff. ' o A: (Reviewing document) I've read the copy.
(11 Richard P. Biby's programmers took my work, (11 Q: Have you ever seen the web page that is
121 converted it from the FORTRAN language to "C" and 112 reproduced as Biby Exhibit 8 before?
113 impiemented it on PCs.That is a commercial product ' 1131 A: Have 1 seen this exhibit from the web page.
114} known as RFCAD. [14) noO. :
[15) Also be aware that as is typical of s Q: Have you seen this content before?
116} computer products. RFCAD has had a number of pnsl  A: To focus on it, no.
(11 revisions, modifications. Now, there is the * jvn  Q: Let me ask you whether or not two sentences
s capability of generating the predictions, which to s on Biby Exhibit 8 are correct, to the best of your
) t.hebeuot‘onrknowledgeandabilitymthesamc, n® knowiedge. "RFCAD employs two basic propagation
po realizing there may be very minor differences pa models in order to allow users to calculate and
#1 depending on the machine on which these programsare  |py predict depicted coverage from an existing or.- e
2z run; but both Biby-C and RFCAD, given the same pa proposed tower location. Users can choose either '
=y instructions, the same input parameters, create en the Longiey-Rice or the Biby-C propagation models in -
4 propagation predictions, which to the best of our @4 order to make their calculations.The Biby-C
Page 37 Page 39
i1 knowledge are identical. Now, that's one layer of m utilizes a land use and land cover database to take
@2 this exhibit. 2 into account the vegetation and man-made clutter
o) The other laver is the map. Biby-C does ® when making its calculations.”
] not have electronic maps available to it, 50 in " Are those statements accurate, to the best
151 order to generate 2 comparable map, the prediction . - | m your knowiedge?
® is plotted on Mylar and is pasted over a smndard m A.You’teakingmetodoaveryﬁne .
m map.I believe RFCAD can do it cither way. o linguistics judgment on words that someone cise put
#  Therefore, my response t0 you as to exactly - m down.This is copy.This is advertising copy.
™ how it was done ~ that's what Roger Skinner does " O:kthucnmd:in.hthmthnm'renot
o for a living. Roger has worked for the shop for noy certain is accurate, some particular phrase?
m)ymrsnes:mplypmducedanexhn:itbuedonmy . MR.DEUTSCH: lnthedneescmeneesm
112)_instructions. 1123 quoted?
[13) program has 1y  MR.OLSON: In the three sentences I just
[14] among its opuions doing propagation predictions p4) read into the record. -

ns] using a uaditional Longley-Rice model on iss  A: No.My problem is I have been asked a

e the one hand and using your own Biby-C model 116} question asking for a very finely honed linguistic

(17 on the other? 11 opinion. I am not a linguist and I did not write

p1ie) A Again, simply trying to keep the record e this, the copy, so I'm having some problem’

19} clear, Biby-C and RFCAD are implementations of a 119 responding to your -

o] computerized propagation prediction capability. 20 Q: Let me just see if ] can ask it another

1z1) Both have the option of doing a basic bare-bones - 1) way.You're son has created this program RFCAD,

2y Longley-Rice or modifying the predictions done by 122 correct?

123 the basic Longley-Rice with the extensions that I 3  A: My son has caused to be implemented a

j24) did. Is that clear? 41 program called RFCAD or a computer implementation.
J
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11 Q: And RFCAD cnables onc to predict the
1 propagation of radio frequencies. correct?
A: Radio waves
Q: And for broadcasting. RFCAD gives one a
5] choice berween cither using a tradiuonal
&) Longley-Rice propagation method or the propagation
m model] that you have developed that takes into
1 account morphology, correct?
@ A: What I did was extend Longley-Rice.The
(10) basic propagation computations in both Biby-C and in
17 RECAD are Longley-Rice. Now, outboard post facto,
(17 after Longley-Rice has done its compuration based on
3 morphology. I created a computational algorithm,
1t which makes changes to the value presented by
(15) Longley-Rice in keeping with rwo sources, my own
1] extensive analysis of signal strength data collected
1n by myself and by my son, and secondarily a fairly
() extensive literature on the subject. Did 1 answer

119} your question? .

‘p  Q: Not quite. ' i
ry . A:Iextended Longlcybnice,bmﬂ:ehasc

; 5) at thc back of your rcbuml rcpon are propagauon

ifm
if;  Q: Other than propagation maps of Channel 5 in

193] A: I have to make a fine distincuon here.
1114) I'm just going to cut through 2 discussion of vour

Faoe .

111 thought was illustraurve. and there was some
. @ confusion.The confusion was whether to do 1t at 20
+ i) feet or 30 feet: as 1 recall. So the answer 10 yvour

) qucsuon is yes.

maps for Channel 5 in Washington. D. C correct?
A: Yes.

110 Washington. D.C., have vou created any other
(11] propagation maps for TV stauons in connection with
1121 your work for PimeTime 24 or uts lawvers?

115 exact words. It is the normal or usual

118) day-in-and-day-out operaung mode - vou realize
1171 Roger Skinner is the guy who gets things donc -
ng very frequently Roger will track me down and say,

.

=2 compurznonmbothmby(:andmbs
©23) Longley-Rice.
B Now, hcrc is the HNZusues Problem. Some

ne “Hey, I'm supposed 10 do 2 map of thus and so;am 1
= using the right Andof coursel .- .
@1 respond 1o the best of my ability.So inthat
nmlmormynothnehadwm:inpmm
23 maps; I simply don't know.

4 I'mbmgveryarcﬁntogwcyouamﬂ

Page 41
{1 copywriter unknown to me, meaning I have no idea who

2 wrote this, "employs two basic propagation models.”
. P Now we're discussing whether there are really rwo
" w) models, or one is an extension with the other;

m myhymlwouldsayth:tmmoddkmof
m Longiey-Rice Plus? -

m A: "Longiey-Rice Plus” is a good way of saying
1o it.

j5 that's my problem here. sy
® Q:1understand Iguessin

T QT My question is simply, the RFCAD program
112; enables one to choose cither Longley-Rice or
3] Longley-Rice Plus?

p1a]  A: Sure. J—

1) answer here. Secing maps, examining maps, other

@ stations having 1o do with PrimeTime 24, the answer

@) is no, I have not.

9  Q: Let me ask a different way. For purposes

® of determining whether or not PrimeTime 24 limits -

™, its service o households that cannot receive a ‘
ngnalofﬁndcnimensuyluveyonc:uwd

ne Az Understanding my caveat that I may have had

e~ Have vou arranged for the creation of any

16! other propagation maps in connection with your work
17 for PrimeTime 24 or its attorneys?

ne  MR. DEUTSCH: You mean other than the ones

ne) referped 10 in his report?

ro)  Q: Other than the two that are referred to in

1) your rebumal report.

2 A: Well, the answer to that is yes. There is

123} one that was done at a height, a2 version of this

24y done at a height other than what Steve Deutsch

111 influence on them without knowing it, the answer is
inz; no. I have not.

13 Q: Other than the maps of Channel 5 in .

i) Washington and the maps submutted by Jules Cohen,
115) have you reviewed, in connection with your work for
ine] PrimeTime 24 or its attorneys, any propagation maps
i1n of CBS or Fox TV stations?

ine;  A: In conjunction with anc'l'xmc 247

{ijns  Q: Correct.
}iroy  A: 1 have not.
"‘m]"' QT direct your aventon to the color map

iz that we're going 1o mark a copy of as Exhibit 7.
iz Can you tell how much of the District of Columbia
||241 itself is covered by the red area showing predicted
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(1 signal propagation? {m  Q: Does the propagauon that s.reflected on
@@ A: Looking at the map. no. I really can't. @ Biby 7 reflect any translators or satellites that
B Q: Can vou tell anvthing from this map about ' p) may be linked 1o WITG?

) what parts of the Washington area are within the
1s) arca shown as having predicted propagation in
16) Biby 7?

m A: Again? .
# MR.OLSON: Can you read that back.
] (Question read)

A: I can’t extract 2 meaning from that

111} guestion.

1z Q: May I come over so we can both see the

13 document.

pa;  A: Sure.I aiso suggest that we find

(s} something to point with that won'’t mark the map.
ne;  Q: Can you sce. Mr. Biby, the Potomac River on
(171 this map?

s A: I believe we can see the Potomac, yes.

e Q: Does that enable you to form a view about
ROy whethernotthwut\vnhin@onushownonthismpu

11g)

4 A: It does not.
18 Q: Dol correctly understand that for

t6) locations that are within the red area on Biby 7,
m that your computer algorithm predicts that there is
® a 97 percent chance that those locations receive a
™ signal of Grade B intensity from Channel 5,97

1o percent of the time, at 2 location 20 feet above

1 ground level?

12 MR. DEUTSCH: Well, go ahead.

13 A: The answer is yes, but again -

#q  MR. DEUTSCH: I think that's not right.

ins  A: Iwas going to say, I have a problem with

1161 your question.

1n  Q: Tell me what your problem is, sir.

mm  A: Well, you use the word "area” is one

(s probiem I'm having here, and this is not an area
ty depiction. This is a2 massive collection of -

@ receiving predicted propagation? S ‘| poineto-point, from the WTTG UanSmINErso =+ . /- - -
-] A.Wen,lcangete:utmdyspedﬁcin "inn specific points, and this is 8 very imporan - :
=y answering your question. There's this area pn distinction in what we're discussing here. So
¢} predicted to have bad reception - you see where I ‘{pq "area” is - I really can't accept that term.

Page 45 Page 47

1) mean? I believe that’ s over in Arlington.

m Q:And-
®  A: That's where I live.
W Q: My question was about northwest

™ Washingron.

s A: I'm not trying to be evasive.

m MR.DEUTSCH: From a map of this scale, can

m you tell?

m  A: ]really can't tell. This ] know because 1
1oy saw the original that this was shot from.
1y Q: There's a tiny white block in the center of
1121 the map. What's the significance of that white?
13 A: It's a little computer-generated label
{19) saving. I believe - what is it. WITG - what is
115; Channel 5? Whatever it is. WTTG. and then there'’s,
1e) even though it's very hard to see, I believe there's
1171 a little black dot showing where the station is
i18) located. And I believe that - by the way, for

ey point of rcfcrcncc - is quite near the District
r20) line.
21 Q: And that white rectangle in the center does
1z2) not indicare that that’s an area that does not get
123) signals?
2¢g  A: No, that's simply an identifier tag.

M Q: Let me see if 1 can use a better term. Is

2 “point” better than “area™?

™  A: Specific locations or points.

9 Q: For those specific locations that have red

® on them in Biby 7, yonrcompmcn.looﬁthmpudias.
m does it not, that there's a 97 percent chance that

| m those locations ~ pardon me, those

specific
m Jocations receive s signal of Grade B inu:nshytmm
m WITG 97 percent of the time at a height 20 feet
v above ground level?
v MR.DEUTSCH: Before the witness answers .
11z and without addressing problem words, 1 actually
1131 think the map reflects 50 percent and not 97 percent
14 temporal probability as an objecuve fact, whatever
p1s] the implications of those numbers are -
1161 A: He is correct.
#n  MR. DEUTSCH: I belicve the map represents
118 SO percent and not 97 percent temporal assumption,
(s and I leave it 10 the witness 1o say more precisely
20) than I can what that means, but as to what the
211 number is, I believe it’s 50 and not 97.
= MR.OLSON: We've just heard one of the
=3} most remarkable examples of witness coaching in my
[24] career as a lawyer.
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1 MR.DEUTSCH: I m urving to simply avoid

@ the witness staung something that s objecuvely not
©3) correct.

Pq @: Tell me in your words how likely it is, 1n

15 terms of location and ume. that the specific

61 locations that are shown in red on Biby 7 receive a
m signal of Grade B intensity from Channel 5.

®) A: Understanding that I am not a professional

5] swatistician. and I find phrasing discussions of

110] statistics to be very difficult. I believe that

(11 those areas - pardon me, those points depicted in
1z red on my Exhibit 7 indicate 2 97 percent

(3] probability that at whatever the height was, there

(14; would be for this station 47 dBu or more signal
(15 su'cngth. 1I'm not trying to complicate things here. ‘
116] 1S Ying t thesc .

un wctedonewnh97pcrccmloauonand50perccm

4] I'm not going 1o mark this as a2 separate exhibit to
A

your
-] thatthuespeaﬁclomomdwvmn:edonm‘by7
=z are 97 percent likely 1o receive & Grade B signal

23 from Channel 5 at Jeast 50 percent of the time at 2
=9 height of 20 feet above ground level, correct?

~age £.

rT‘ this deposituon. Exhibit D to Mr. Cohen s expen

p; Subscribers to CBS in Dade and Broward Counuecs.
u} July 1996 10 November 1997." Do vou see that?

5  A: Yes.Isee thar, ' '

# Q: I wonder if you would take a look at the

m list of names and addresses in Exhibit D. Just

- ® glance through it for a moment or two.

. m MR.DEUTSCH: Why don't you ask a2 quesuon
1110) about it.

1 A: Am 1 looking for my niece? I think one

112) page is as good as another.

in3  Q: Of the locatons listed in Exhibit D to
1114} Mr. Cohen'’s expert report. how many of those
1115 locations have a signal of at least Grade B

li'6) intensity in the air above their rooftops?

©vn  A: Beg your pardon?

pa MR.OLSON: Wonldyoumdthathnck

PY Q.Doyonh:vcanyopmwnabomwhat

@ repor, you will sce.1s capuoned "New PnmeTume 24

(1 A: If1 may suggest 2 modification to your
2 statement 10 remove a problem. "Receive” - well,
@ I'll - if 2 signal strength of at least 47 dBu does
" exist at the stated height at those locations, the
™ answensyes For some reason your use of the word
® "receive” goubles me.
m Q: How many subscribers does PrimeTime 24 have
® at specific locadons shown in red on Biby 7?
® A: Idon’t know.
no  Q: I assume you aiso do not know what
11 percentage of PrimeTime 24 subscribers within the
12y FCC predicted Grade B contour of Channel 5 reside in
(13 one of the specific locations shown in red on Biby
14y 7;is that correct?
1151 A: I don't know.
1re;  Q: Have you made any effort to find our?
1 A: 1 have not.
118 Q: Have you been asked to make any effort to
1+9] find out?
00 A: 1 have not.
21  Q: Let me ask if you would take a look at
221 Exhibit D to the expert report of Jules Cohen. Mr.
31 Cohien’s expert report is already in the record, so

111 percemage of those subscribers have a signal of
= Grade B intensity from the local CBS station ~
m A:Idopot

@ Q: - sbove their rooftops?
m A:ldomot . ‘J
(] &mmﬂmwmﬂmrm‘rmz

o has stated that in November 1997 it had
m approximately 2.9 million subscribers across the
™ United Seates. Do you follow that assumption?
v A: Across the United Saates, 2.9 million,
Ity November of 1997.
ivzy  Q: Right.And ] want you to assume that when
i3 1 use the phrase "Grade B intensity.” 1 mean 47 dBnT

ipa) for.low VHF, 56 dBu for high VHF, and 64 dBu for
1115y UHF.

116} Do you have an opinion about how many of
i1 those 2.9 million PrimeTime 24 subscribers have
ins available in the air above their rooftops a signal
tis) of Grade B intensity from a local CBS station?

ey Az 1do not.

21 Q: Would your answer be the same with resped
i=z to Fox stations?

Iz  A: Yes, the answer would be the same.1 don't

ie) know, or 1 don’t have an opinion.
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i1 Q: What percentage of your work is done in the
@ cellular industry?

m  A: What percentage of my work while 1 was

W) active full-time was done in the cellular industry?
55 Q: Let’s say over the past four years.

 A: I would guess in excess of 80 percent.

m  Q: What percentage of your work over the past
m four years has been for the TV broadcast industry?
®  A: Very lirtle, if that's a satisfactory
1 eL
111 MR.DEUTSCH: Whether or not that's a

112] satisfactory answer. it's your answer.
113 THE WITNESS: Well, he asked for “what

(4] percentage.” He asked for quantiry.
ps;  Q: Have vou reviewed the expert report

ps; prepared by Robert Culver in this marter?

11 A: I have not.

peq  Q: Have you discussed that report with anyone?
nm  A:lhave not

I Q.Doyouknoer.Cnlvct? e _
] O:Bheammpemhmdmw

wn  A: I believe s0.The answer to that is more

@ affirmatve than it sounded; yes, ] believe so.

{

Page 5=
1 which is severa) pages that are capuoned "Measured

| @ Ficld Intensity WFOR-TV, Channel 4. Miami. FL." and
’ @1 let me direct your artention to the informauon that

. 4 appears with respect to Location No. 503, which 1s

. 151 on Sheet 3 of 4 of Exhibit F.

& A:lseeit
m Q: Do you see that this document reports that
w there was a median signal strength of approximately
® 111 dBu at Locarion 503?
pa  A: That's correct.
t11  Q: And you see that Mr. Cohen has subtracted a
{121 standard deviation to get an adjusted figure of

3] approximately 110 dBu?

14 A: That's what the asterisk says, ves.
119 Q: You understand this measurement to have

(16} been taken on the street in front of the home or at

Q: Last time you checked?
MR. DEUTSCH: Well, that’s -

m

@
m  MR. OLSON: Thar was intended to be 2 joke.
#w  MR.DEUTSCH: Yes, we want to make that

® clear.

m Q: In your expert report, which we've marked

m as Biby Exhibit 4, on Pages 11 and 12 you make some
m comments about Mr. Cohen’s collection of field -
m swength data, correct?

moy  A: Ido.
m)  Q: And you state among other things, do you
1121 not, "t is virtually assured that the data

113} [collected by Mr. Cohen) will not be representative
n4) of conditions present at the subscriber’s home.

1153 which may well be surrounded by trees and other
ps) buildings. Had the signal strength daw been

117 collected at rooftop level at the subscriber's

8] household, they would have shown the attenuating
ne) effects of 'urban clurter, as discussed above.”

© (20} That is part of your expert report,

{21} correct?

=2 A: That's correct.

=1 Q: Let me direct your antention to Mr. Cohen'’s
{24} expert report again. and this time to Exhibit F,

. Page 85
M power wires banging into your antenna, into trees,
@ that sort of thing, when you attempt to move with an
m antenna 30 feet in the air. You don't have
" unhmitedchoiceofbcaﬁonsatwhichtomkeyour

1 m mobile run.
m Nowthmnem dntemet
™ here.I'm not to discuss the

™. you know, at 1101 mllcxut&mainuhﬂ.bul

m assume that’s sort of typical Americana. When one

1o is in the clurnter, in the vegetation, there are at

n1 least two imporrant things that happen, that is, a

112 continuation of the signal strength, an overall loss

113 of signal strength. and 2 scattering effect, the

j4] trees and buildings cause the signal to go every .-
in15] which direction. Now. very quickly when one removes
116) oneself from that clurter and goes to yon street,

I1m we've removed all of these scanering objects and

ne these antenuating objects. Now, the effects can be

¢ dramatic.

(] I realize I'm going to now walk about a

=1 much higher frequency, but just to illustrate the

2 drama of this, I have had the experience of driving
23 along a highway, such as one might be forced to use
{241 in taking these measurememts, with a clear view back

Y
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111 toward the source of the radiauion. and 1' m speaking
2 now cellular frequencies, turn at a right angle onto
@ a secondary road so that all of 2 sudden rees were
imposed into the propagation path. I've seen a

15 signal loss of 1.000 to one. not 1.000 percent,

& 1.000 to one in terms of power. absolutely

™ dramatic.

[CH Now. I will state for the record that

probably the effects at VHF, be it high or low, are

g0 less than I just used in my illustration, but these

1111 effects are very significant. In substance, I just

12y don’t see how you can go over yonder, where it's

113 possible to take a measurement or where you choose
114 to do your measurements. and talk about what's over
115 here. I just don't sec that.

R

c}

] MR. OLSON. 1 would like to hear the

Page 56 ooy 5.

Now answenng your quesuon direcuy. how

might one conceivably go about this problem of

) determining whether the househoid at roonop level

] or whether there exasted at the household at rooftop
5) level a signal of intensity Grade B or greater -

! (51 and I'm purposely dropping the word "received” out

i m of the statement - does the signal strength exast

@ at the houschold rooftop. in my opinion meamngful

® determination based on moving the receiving antenna

110} to explore the variability of the signal in the

i immediate region can't really be applied here,

i12) because you really don't have enough frccdom of

1113) MOovement.

1{14] The only thing left to vou is to install

I'5) your antenna and observe it over a long period of

ivé) time, because location variabilities. by and large,

)

1) witness tell me, rather than have the lawyer tell

me.
A: Also 1o 2 good extent, frankiy, 1 was.
asked to do esseatially a job that you can't really
do. In direct answer to your question, "How would
you do it?",] emphasize there is a real problem
here.
There is another method set forth in the
FCC rules, something about cluster measurements

taken in a regular pattern in the immediate
vicinity. I have 2 problem with that; I have rwo
problems with that.As 1 recall, the dimensions of
the cluster area that's described are really greater
than the typical rooftop, plus that is a procedure,
ajong with this business of taking mobile runs at 30
feet. intended to address issues of area coverage,
does WTTG have a coverage area of 10,000 square
miles, or is it 11,000 square miles, that sort of
question. But clearly to me the rwo methods set
forth in FCC rules, cluster measurements at 30 feet
and mobile runs at 30 feet don't apply when one is
ualking about whether a specific housechold can
receive a signal.

t1  MR.DEUTSCH: In the ideal world?

2 Q: In terms of what you believe.

m  A:Is the intent of the act?

@  Q: Not the intent of the act.You've

) ammedthepmcedumthatur.Cohensmm
J ™ used. ‘
11 m  A: Sympathedically. - -
m Q.lw:mwknowwlntpmcedmuyoubelim
™ thc

] acrtcfctsmaprcuywell.

v ﬁw_t_eﬂogg'mmﬁmen_n%gﬂ_'ssm‘s
112 location, I believe that precludes mobility in the

113 Theasurement process. To me that's quite clear from
4] the language. Therefore. the only option left is

its] long-term observations in order to remove the

'1161 variabilities that 1 know full well exist. Now, how
i1 high - 1 wouldn'’t put it literally on the rooftop;

e 1 don’t think that was the intent. Your guess is as
JJi1s) good as mine; five feet, six feet above the rooftop.
o Q: And how do you get an antenna five to six
21 feet above the rooftop?

@ A: I believe RadioShack supplies little masts

123) that you stick up there and mount your antenna.
29} I've seen them.

e

__/—“_\-—\_____
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111 Q: Here's the source of my confusion. Do you

@ have in mind an engineer lifting an antenna with

@ equipment up to a location above the rooftop. or do
4] vou have in mind insualling an antenna actually on
51 the house. as a homeowner would. and taking

1) measurements from an antenna acmzlly instalied on
m the house?

# MR.DEUTSCH: I'm going to object. Your

s} question was essentially what to measure; he's told
130) you that. Now ] guess you're going on and you're

(11 asking him a different question, what are techniques
121 to get the measurement.

131 MR. OLSON: Yes. that's what I'm asking.

1 A: I'm going to ask you to repeat t.hc

{18] quesuon.

p1e)  Q: Sure.You had mentioned that it's possibie

(171 to put an antenna in the air above the rooftop using
{19 a mast that you buy at RadioShack. Do you recali

pm that? .
e  A: Yes,1do.

#n  Q: Is it your view that the correct wayto -

22 measure the signal intensiry at a particular
r2n houschold is to install an antenna above the roof of

Ppoe 60 |

——e —~—-Pape 62
/’m to know, if you wanted to test the signal intensirv
. @ of Channel 5 at my house, concretely what would vou

@ do?
1 41 A: Now we're being specific. I would oy to

s} work with you to develop 2 mutually satisfactory and
. 16} convenient means of putting an antenna on your
i M rooftop. o
j @ Q: Would it be an antenna of known . s
| m characteristics? 3
;nm A: Well, there’s another — now you've | AR
i) introduced another area that disturbs me about the
jnz language that's been used here. terms like
I3 “"conventional rooftop antenna.” I personally.

| lvs meant by a receiving antenna within the Grade B and

jna) strongly believe that the FCC, in framing the

tns) definition of Grade B signals and all of the

ivs] background to our television allocations process. 1
in7 believe they had pretty firmly in mind what they

e within the Grade A, and we could go back through all
29 the literature and discover what those intents

rn were. But we've been wsing -~ 30 many words with .- -
] undcﬁnedwﬁnphvebemmdnmdhhm .
ey thatI'matalosswo -

RY Q: Let me take the amenna owt of the

24 the household and to collect signal imensity data

¢} from the transmission line connected to that antenna
@ over a long period of dme?

B  A: We went, it seems to me, from your asking

W me a reasonably clear technical question, to which I
 gave you a technical answver, 10 surmising as 10 how
m this might be nnplcmemed. I really don't know how

MR. DEUTSCH: He's told you, put an antenna

(¥4 there.
it A: I've toid vou.

13

e Q: And how physically do you get the antenna
t§n into that space, as a practical maner, as a

ije] practicing engineer?

s MR.DEUTSCH: Can you answer his question?
A: | can't answer your question. We went from
1] a question of which I feel capable of providing a
2 technical answer, which I did, to smumnising what
23] might be the case -

24 Q: Idon’t want to ask you+to surmise. I want

(]

1) quemon.Amlmucctthatifyouwzmdto
detetmiue ﬂ:c ngnal inteasuythaispxuem in
2 ricular rooftop, you would place

1 Q: When you're meuunng signal mah.what
12 youhtcullydonstomsumﬂlevolugeatdxc
1131 bottom of a transmission line from an antenna?
ne  A: That's exactly correct.

ins  Q: In order to calculate what the signal

ine) stréngth is in the air, you need to know the

ji1n characteristics of your antenna and transmission
18y line.

e A: That's correct.

poy  Q: If you do not know those characteristics,
121 then you cannot reason from the voltage at the
22 bottom of the transmission line to the signal

=3 intensity in the air; is that correct?

w24 A: Thatis correct.

—

S

m—
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111 house and installing an antenna of known
@ characteristics above my house and setung up vour
' 3 equipment to test signal intensiry?
# MR.DEUTSCH: Are vou asking how long he
" 15 would need to teave the antenna above your house or
, ) how long to set up the antenna?
{m Q: To set up the antenna and to set up your
l ] cequipment to start taking measurements.
i® MR DEUTSCH: Do you want to tell him
jne) anything about the characteristcs of your house?
juy  Q: Let's just say the average house based on
Itz your experience around the country over the past few
3 decades.
ing  A: Of course the answer to that is thcrc is no

i1s) such thing. But if one were downg this ve
gﬁcnswcli one ImEt hire 2 héc crane to sit out
i the front

1 Q: So am I correct that when you're putting an
£ 1 antenna in the air above a rooftop for purposes of
¢ @ this measurement procedure that we te describing,
ﬂ ) that must be an antenna that has charactenisucs
{51 that are known to you?
i1  A: One hopes, yes.
m  Q: For exampile, the standard procedure is to
(e usc a standardized dipole antenna in coliccting
) signal intensity data, correct?
+~o1 A: That's the usual procedure, yes.
1 Q: If one is using a different antenna, then
12} one needs to calibrate that against a dipole
13) antenna, correct?
ey A: No.
isi  Q: You need to calibrate whatever antenna
(1] you re using, you need to calibrate that so you know
(10 its characteristics for purposes of determining
1% signal intensity in the area,
nm  A: You need 10 know the characreristicsof
K yonrmcavmgamm,thath.spedﬁallyin de d
@1 terms of the gain of the antenna usually qxptuned
221 relative to a dipole.
2y Q: And you aiso need 1 know the losses, if
@24 any,along the wansmission line. .

1e)
" c house and arrange 10 have so

e Tarumest to determine the SEc omtion 2bove the
1vs househoid, open a window or door, and run the

{»a tansmission line through ~ & few minutes to set up .
py the process. How long it would take to do i other
rn ways 1 can't speculate, but I'm trying to keep the .-

2 time 10 a minimum here, not necessarily the

p4 expense.] don't know where you live. Do you live

tm in D.C.?
Q: 1live in Bethesda, rtwo-story house.

11 A: Thatis correct. jr
W I realize you may not be able to be

=

_m pa¥cise, but can you give me some sense of how long
‘w a period you would nerd to coliect signal intensity
m from this antenna above the rooftop of the location
® we're discussing. .
m  A: ]really can't, based on some very real
m firsthand experience. Let's take an extreme
m indication of Mr. Cohen's depictions in the San
10 Joaquin Valley. He indicated or predicted Grade B -
1Y signal strengths at enormous distances; I recall in
1121 excess of 120 miles.The long term, that is, overa
113) period of a2 year or more, variability of signals in
114 the San Joaquin Valley and other portions of
115) California have long known to be - the variability
116} has long been observed to be astounding.
(17 So in some cases depicted in Mr. Cohen's

(1e] maps, one might have to observe for multipie sunspot
11s) cycles. Other cases 1 would allow, if one were in a
20 relatively clear location within sight of the

Q: Based on your experience over many years in
3] the field as a2 broadcast engineer, how long do you
f24) think it would take you if you were coming to my

™ A: I'm not trying to evade at all here,but 1

9 really don't know.There also comes the qucstion of
m to what precision. My point here is that,

m summarizing what I've stated, in my view, in my

(o] mndyheldopnion.dxehngmgeinﬂnemwm\kl
m pretty well force one to make single-point

™ observations, and at that point there are a lot of

no other variabilities, translating 1o the time domain,
111) and how long it would take for those variabilities
1120 in the time domain to settle down.1 don't know. 1

] i3 would give guesses anvwhere from hours 1o years 7J
1114) : You think that at 2 minimum you would want

|ns) to collect data over a period of hours; is that
jnsx correct?
lt/n  A: Let's get 10 a point here, that if the

_ |ve signal strength at the point of observation is 40

s decibels above the threrhold value Grade B signal
120 intensity, there is probably an extremely low, or
21) there is an extremely low probability that it would
22 any significant amount of time drop below that

23) value, because we're probably talking about

24} 3 percent here, probably. But if there's 2 margin
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= longer. Did I give vou an answer to your question?
@ Q: That's helpful. Let me ask a follow-up

) question or two. For low VHF stations the Grade B
= level is 47 dBu, correct?

i A: Yes.

m  Q: So if vou came to 2 house and for five,,
® minutes measurcd 2 signal 0 dBu, how long woulg
© vou necd to stay at that Jocauon ore you be: c
tvol wm_a.mﬂl____r__l__ nfident that it had a signal of at least 47 dBy?

111 A: The answer to that question is. 1 do

121 know, and I believe I've expressed that before.

n3 — @ How would you go about determining how long
{14] you'd need to stay and collect dara at a particular
115y location?

ps;  A: I'd probably do a consulting contract with

©n the Burcau of Standards and let them tell me. That
(18} was not a facetious answer. Cranking in all of the
1o variabilities and how long it would take 1o come to
#0 some answer within a stated degree of pmcision,
@1 that's beyond my expertise.

@m O I'think I know the answer to this queuion.
=y but I rake it that the procedures that you're

1z} describing here are not ones that are recorded in

Paghp 68
h] less than enormous. one would have to observe it % " *Q.Why is thar?

o~ Page 7C
MR. DEUTSCH: Could 1 havc the question and
" fm answer back.
Z ifw *(Record read)

m  A: Question of the condition of your receiving

6 equipment.
| m Q: Can you elaborate a little bit.

@ A:Ithink you've been through that very well
I yourself. You alluded to deterioration of antennas
j11o) and transmission lines and that sort of thing.

1) : at Locadon No. 503 on Exhibit F to
jna Mr. Cohen’s expert report. that is. at 1001
i3 Hillcrest Street, if you had measured signal
i4 intensity at that houschold in the general way
11151 you Ve just been describing over the past few
/116] minutes, what resuits would you have got?
tn  A: Realizing that I have no idea of the
ne proximate relationship between where the measurement
(1w was taken and the subject subscriber’s househoid,

e but in a neighborhood with a signal sorength,

- jem M“Mdllummemw V_.-

pa value is 47, this being low VHF -
en MR.DEUTSCH: Youshonldmlfyw
9 know.You should not guess.

11 any FCC or other governmental document.

@ A: Oh,Ithink the answer to that is a strong

@ no.There is a very significant collection of

# long-term observation data done berween fixed poi
s that has been published over the years by the Burea
# of Standards, so I think the answer is a strong no.

m Q: My question is, is there a set of

® piocedures that the federal government has

® promuigated- -

rwoy  MR. DEUTSCH: You mean a set of measurement
nn procedures.

1z MR. OLSON: Let me start again.

13 Q: Is there a set of measurement ptoccdurcs

114 that the federal government has promulgated for
115 aking signal-intensity measurements above the

116) rooftops of particular households?

1n  A: The answer to your question as framed is

(18} no, NOt to. my knowled;
e 2Q.1f you-came to my house and took a
f20) measurement at the bortom of the transmission line
12y from the old rooftop antenna that's up there, what
1221 would you be able to determine about the signal }‘

e s ot
S

23 intensity in the air above my household?
[24) *A.Very little if anything.

Page 71
m_  A: No,Idon't know what the signal strength
@ over at the...
()] Q.Doyouhzveanopunonaboutwhetherns
) more likely than not that the signal strength above
® the rooftop of that home would be more than 47 dBu?
(] HR.DEUTSCHNotknowmgwhmthe

‘| m measurement was taken.

m A: Not knowing? .

®m Q: Assuming that the musmcment was taken, as
no Mr. Cohen has seated, either ini most cases on the
ny) street in front of the house or on the nearest

112 accessible public road.

13 A: Assuming that, I've actually addressed this

(14) question before and 1 stated that if one is 40 .
115 decibels or more - I'm using an example above the
i) threshold value - the likelihood of failing 1o meet
i the required signal strength at this house is not

|118) great, it’s remote.

(9 Q: So I don't mean to pin you down to that

0 particular number, but for 47 dBu is it your

1] testimony that if the measurement is 87 dBu at least
21 on the street in fromt of the house that -

23 A: We use the case at hand. It was 110, as

4 compared with 47,
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Page 72
1 Q: You had menuoned in vyour answer the
@ number 40 above a threshold value, so my question
@ is. if the signal intensity is measured to be 40
w1 decibels above the Grade B minimum when vou measure
51 on the street in front of 2 house, are yvou of the
6! view that it's more likely than not that the signal
m strength is at least Grade B above the house?
) MR.DEUTSCH: Assuming that's all the
@ information you have.
noy  A: Sure, yes. I would phrase it as highly
{11 unlikely that it would be less. under the very
1z carefully constructed circumstances you just
131 outlined.
pa;  MR. DEUTSCH: And do 1 understand that the
115 only information you re giving him to make the
16) decision is that information you set out?
pn  MR. OLSON: That's right. :
e Q: How many dBu's above the Grade B minimum
1% would you want there to be in order to say that it's
] motclihelytbannmdnttbexeka(iudenml o
2y above the rooftop? \
za A: Can't quantify that.
ey Q: Well, if the signal is ten times stronger
¢} than Grade B measured on the street in front of the .

~age 74
.1 MR.OLSON: I mean the kind of measurements
; 1% that Mr. Cohen made.
‘@  A: Mr. Cohen passed by Mr. Blani:'s house.
- 4} centered a 100-foot mobile run at 30 feet antenna
1 clevauon and measured a median signa! strength of
; 16 67 dBu for that particular run. is the wav1
{ m understand you to have just structured vour
! |9 question.
| ® Q: Fine.
jnos  A: We now address the question of. in my
{11} opinion, is it highly probable or not that at
I112 rooftop level in yon house there is a signal
th3) strength of 47 dBu or greater?
v Q: Let me just stop you. Not “highly
ins) probable,” more likely than not, 50.1 percent
18 likely.
7 A: Frankly,1 couldn’t have structured the
(' question better if I had done it myself, because
M you're about as close to the "can't tell” as you
o muhga.mmdnknﬂnhthemofﬂne
ey normal sort of variability that I would expect in,
wa for instance, s Washingon, D.C., suburban
s neighborhood, going from median © observed at a
@4 specific locanon.

Page 73
1 house, do you think it's more likely than not that
2} there’s at least a Grade B signal on the rooftop
@ above the house?
‘w3 MR.DEUTSCH: Do you want to state that in
5) dBunns.whxch:sthewzyyouwerenllnn;’lsn
© 10 dB more?
m Q: I'm sorry,no, 20 dB more.
# A You said "ten times,” which is -
Q: 20 dB.
g A: Let’s talk in terms of power, because
111 basically the decibel is 2 power measurement unit,
11z Please, let’s not confuse the discussion here by
113) throwing in vohage.
14;  Q: Let me ask the question in a different way
115) 1o avoid the confusion. Grade B is 47 for low VHF,
116} right?
11 A: Decibels relative 10 one microvolt, yes.
nel  Q: If you know that you've made a measurement
s} of 67 dBu on the street in front of a house, is it
o) more likely than not in your professional opinion
1) that there are at least 47 dBu above the house?
1221 MR.DEUTSCH: When you say "made a
123} measurement” in the street, do you mean a 100-foot
124 Tun. do you mean at 30 feet in the air?

Page 7!

i1  Q: What about if the 67 dBu figure is the

@ median less one standard deviation of the readings
™ from the 100-foot mn?

)  A: Sill can’t call it. Now, you're also -

®  MR.DEUTSCH: Just answer his qucstions.

m A:Can'tsmay.

m  Q: if a rooftop antenns on s house were at 35

m feet, would it be proper in your view to take sigmil
™ imensity measurements with an antonna at 15 feex?
ta  MR. DEUTSCH: Can you specify the purpose
111 and the location. I don’t understand the question
112 as you phrase it; it's so abstract.
jna)  Q: If you're antempting to assess the signal
{4 intensity in the air where a household antenna is,
j8) is it appropriate to measure the signal intensity at
Ine) a height that is 20 feet lower than the houschold
|37 antenna?

-ine)  MR. DEUTSCH: You mean to state in the

{19 question whether or not the houschold antenna is a
0 conventional rooftop antenna in terms of statute?
ey MR.OLSON: I'm just talking about the

122) availability of a particular signal intensity in the

123} air without regard to location.

@4 MR. DEUTSCH: Without regard to whether
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{1 that is the locauon that the Satellite Home Viewer

@ Act indicates as determinative for eligibiliry?

™ MR. OLSON: I'll start the question over,

u) because I think it's gorten 2 bit cluntered with
nLary.

€ @Q: Youre rving to determin€ the
[ is in the air above a particular rooftop, okay? You
(8] NOW -

® MR.DEUTSCH: Well. it’s going 1o get -
o) might as well stop there, because when you finish,
¢1 I'm going to come back and object to what you said
1z so far. Any particular location above?
13  MR. OLSON: Locaton where a household
(4 could put a rooftop antenna.
s MR. DEUTSCH: Conventional rooftop antenna
e or any rooftop antenna? Because clearly you could
{171 put some antenna at any height.
pns  MR. OLSON: A location, let’s say, 5 feet
s above the top of the roof, all right?
g  MR.DEUTSCH: Okay.
pn Q: An enﬁneet now conducts measurements of
@z signal intensity using an antenna 15 feet above the
= gmundmthe driveway of that houschold. Is that
@4 in your view an appropriate method for assessing the

ah

Page 7¢

1 1) Mr. Culver took signal intensitv measurements on the

strect near 2 houschold. In your view:. do those
data provide reliable information abour the signal
intensity above the rooftop of the home in queston?
A: We've had considerable discussion that if
the margin berween target value, 47 dB or whatever
it is, and observed in the immediate vicinity is
above some value, whatever that threshold might be,
that would be a strong indicator that. ves. a signal
of the threshold value probably exists over there,
up there and over there; but proof. no, it'’s not
proof.
Q: So if one measured 61 dBu at a 15-foot
antenna height in the street near a house., can you
conclude that it's more likely than not that the
signal intensity above the house is less than 64
dBu?

ere was an earlier question

A: 1 have followed that proceeding over the

Page 77
1y signal intensity available above the rooftop?
@ MR. DEUTSCH: Do you mean to say whether or
@ not the engineer could have gone higher, or was he
#} prevented by log:snml considerations from going
® higher?
m MR.OLSON: lamgoingtoh:vewgive
m awards for coaching today, but I have in mind simply
® that they do it at a height 20 feet Jower for
™ whatever reason.
nor _ A: Let me state your question as 1 think I
D) mdumndw&nlnkeamnma 15 feex
112 above ground in somebody’s driveway and purport that
113} that is the signal strength up there on the rooftop
41 'over yonder? I can’t do that.
st Q: And this may be a bit of review, but why
(161 can’t you do thar?
1 A: We've been talking a lot about location
e} variability and variability of signal strengths.
s . Q: Those are the factors that lead you to say
= that the 15-foot test in the driveway is not
1) appropriate?
=2 A: Is not sufficient to know the signal
o) su'cngth over yonder and up there, so to speak.
1241

Ing  A: It's my understanding they did, yes.
1n Q: What software did the FCC use?

18] A: Mine.

ns)  Q: They used Biby-C?

} decade or so that it's been around, so the answer in
@z general is yes.

m Q: In general, am I correct that the FCC is

) anempung to assign digital channels 10 stations
thar currently have analog channels assigned to
them?

A: That is correct.
O:Amlwmadmd:erocmmdin
that process to replicate the coverage areas in the
o digital worid that stations now have in the analog

9 world?

A: That is co,
: Did-the FCC use propagation software in

[14) antempting to replicate the propagation areas of

115 analog and digital stations?

oy A: Ibelieve they turned off the morphology,
21 but the FCC bought that program from me.

=z Q: But did they use the standard Longiey-Rice
23] model, or did they use the Longley-Rice Plus that
124 we've discussed?
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A: 1 think it's clear they stated in their
documentauon they used the straight Longiey-Rice.

- fsion 1.2.27
1 A 1 remember the 1.2. something. the latest

i1 version that Dr. Hufford at the Bureau of Standards

ts] has issued.] thought it was 1.2.1, but that's

m okay.

& Q: So in attempting to replicate in the

m digital world the coverage arecas that TV stations

110 have today as analog broadcasters, the FCC did not

1111 choose to use the morphology supplement that you've
n2) created 1o the standard Longley-Rice program; is

n3; that correct?

> A Lk 4 .

¥ = - Q: Do you have any reason 10 believe that the
e} FCC utilized your mosphology additions to the
pn standard Longley-Rice sofrware?

pe  A: For what purpose?

[2¢) use that exiension?

231 id you ever attempt to persuade the FCC o _

80

~age 8.
i1 Q: Within the target area. which [ beheve
@ you've indicated is the tadiuonal FCC Grade B
. p] contour. correct?
w; A: That's correct: that's whart 1 said.
¥"Q: Within that contour, What Iocauon and ume
) variabilities did the FCC use in appiving the
. 1 Longley-Rice model?
i A: For the purposes of attempung to replicate
| 1 the predicted area coverage. the FCC. as | recall,

13) there - 50, 50, 50.

) Q: What abour the height of the receiving
115) antenna; what height did they assume?

A: You know, I really don't recall, probably
1 30 feet.

Q: Would lOmewtssonnd nghttoyou?

L ) L
) G.&sthel’cc,myomhwwledgg.teqmcd
the use of the morphology supplement that you have

Page 81

1 A: 1did not.

22 Q: Do you know whether anyone did?

3i A: 1 don’'t know.

T cauon with
] rcgaxdtoanalogmuons,d!dtheFCCusem

] crcanngpropaganonamsﬁoramlogtdcmn
M stations?

m A lmonlyanswuthaqumonmthebeu
® of my recollection. In that context my answer is as
10) follows: I reaily - the Illinois phrase is "don't

11] have a2 dog in that fight” - I'm not fighting

11 developed in connection with evaluations of the
@ propagation of TV stations?
m A: No:
Q: Do you know of any other governmental body
that has required the use of your lnorphology

MR. DEUTSGH Okay.

12) channel allocations, et cetera. so my understanding \ 112) (Whereupon luncheon recess was
13; from reading something called "OET Bulletin 69," 1 in3 taken at 12:25 p.m.)

k14 believe dated 1998 or very recently, where the FCC H[1a)

iss5) gives a methodology for applying Longley-Rice to thd H18)

(16 questions we re discussing, my understanding of that 1€

117 language was that in order to determine the analog 1un

(18] coverage areas, they use their, you know, their (18}

ns) long-standing conventional approach, which is a ine

r20) graphical approach, it's not Longley-Rice. 201

f21) I'm responding as best as I can to your |21

rz2) question.That's my understanding of how they =

(23) developed the target areas for each of the )

(24] stations. 124)

— ————
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AFTERNOON SESSION (1:10 p.m.)
BY MR.

‘i A: If vou asked the question I thought vou
| @ were asking "to |d=rmf) my answer was “to

4]

m  Q: Is the RFCAD sofrware commcrcn.lly
) availabie to anyone who wants to buy it?

55 A: To the best of my knowiedge, yes.

© Q: Approximately how much does it cost?
m  A:1really don't know.

@ Q: Would it be possible, to the best of your

m knowledge, to usc the RFCAD software 1o determine

110 predicted propagation areas for any television

f11) station?

1z  MR. DEUTSCH: In the United States?

13 MR. OLSON: In the United States.

14y  A: There were some words, "predicted” what?

15 Q: Let me ask a different way. In your

1e) reburtal report you have a coup j

(17 coverage areas for Channel 5 in ashmgton, right?

e A: I have a couple of maps showing for a very

119 large collection of specific points those that were
o predicted to have a signal an:ngth of whatcverthc

gy threshold was or greater.

=2 MR.DEUTSCH: With certain ptobahiliua.

=% MR.OLSON: Right.

=q Q: And one could use that same sofrware, could

i @ locate.”
i W Q: That's 2 berter word. For exampie. vour
‘. m office in Arlington. if we wanted to locate that on
i 1§ a map of the Washington area by using lautude and
} m longitude information, how would you go abourt doing
@ that?
® A: What is "that™?
pno  Q: Locating your office in Arlington as
1) prcc:scly as possible on a2 map of the Washington
1121 area using latitude and longitude:
13  A: Given latitude and longitude of the Biby
14 offices in Arlington, Virginia. and access to. for
1115 instance, a geological survey. topographic map of
jne) that area, it’s just simply a straightforward
17 scaling job, mechanical sort of procedure, to locate

s Q: Do you know of any methods for

]

q involved in the use of geocoding?

{1 one.pot,to generate similar maps for other CBS and
= Fox stations.in the United States?
A: Correct.

B3]

m A Idontthmklanswmdyourﬁm .
™ quesuon.and!hdwuﬂlemmyu.m

i nd yes, you could
1o mcuioriﬂpercem.whichlbdievewedidin
(1 fact for WITG.
1z Q: Right. One could produce maps
113) corrcspondmg to.those you did for WTTG for other
(14) CBS and Fox stations?
A: Yes.

m A Nmmenmlylseemmncaﬂhzvmg
2 been shown h
you recall the comextmwhnch you saw

9 that?

m A:No.

m Q: Do you know roughly what percentage of
mmmmmawemaw

m Q: Would you accept that - I'll ask you t

13 accept that it's somewhere in the ncnghhorhoodoféo
r1) to 70 percent. Do you accept that?

1ma A: Yes.

jva MR. DEUTSCH: You mean for purposes of the

|114] question; you're not asking him to agree thatit's -

(15 accurate?

re that enables
(in one to 1dcnufv a particular location on a

(1e) computerized map through use of latitude and
1s) longitude information?

ro; A Yes.

zn  Q: And.for example, if we wanted to -
=2 A: Well, wait 2 minute.

23) MR.DEUTSCH: Okay.

g Q:I'm sorry’

e MR. OLSON: I'm not asking him to agree
(17 that it's accurate, just accept it for purposes of

118 next few questions.
chﬁ%_mwon to cable, is it

20 neccssarytommama roo{topantcnnamorderto
=Y obtam pmgnmmmg from local nerwork stations?

e tom:rysub)ectlocalsunons.nwouldnotbc
f¢] necessary to have an antenna,

-
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7 MR.DEUTSCH: You are charactenzing it as |

| @ an area after the witness has told vou repeatediv it

@) is a2 collection of points.

jwr  Q: It appears to me that the coliecuon of

51 points at the center of this map includes an area 1n

1 which all of the points are red. as near as 1 can

- m tell. That includes the downtown business distnict

| 8 of Washington. D.C. Did you form that impression by

| m looking at Biby Exhibit 72

Page 88

¢ Q: Are you familiar with FCC's "must carry”
@ rules?
B A Yes.
w  Q: Is it not the case that in most cases cabie

! [5 systems are actually required 1o carry their local
6] TV stations?
m A: Asageneral answer to your queston,
{8) Yes — no. it's not necessary to have an outdoor
) antenna.

oy Q: Whar percentage of American TV households, ing  A: 1didn't form the impression. because 1
11 if vou have knowledge. have properly functioning I} wasn't looking at that. but I'll accept vour -
! 12) rooftop antennas? ) iz Q: Well. let's assume that that's true for the
;’ i3y A: I have no knowledge. 1133 moment.There are buildings and other urban clurter
{ pay Q: Have you ever encountered the phenomenon of 14 m downtown Washington. D.C.. correct?
i 115 a household that has a rooftop antenna but that has 15~ A: Yes.
pne) not used it or maintained it because that houschold |(18) Q If the points on Biby 7 that represent the
tm has switched to cable?’ 4 117 Jocations of the downtown business district in
A: M own,for% — o8 Washington are red, is that because the locations
||q Q: W%enaﬁyon to cabie? _ s are s0 close to the wansmining tower that the .-
‘ poy A.Eumnywhcnitbecameﬂaihhle.vaym P e nmlﬁmhmmuﬂ:wmm,;
& quickly. g1 clotter?
w2 Q: Roughly when was thar? ‘ oz A Yes. '
73  A: When did cable come into Arlington? The ~J¥% & In general, when there is a large
2] number that came 1o mind when you asked the 24 concentration of buildings, will that typically be X
: Page Page
m uesti umber that came to mind, is 13 years. 11 in a population center that has its own TV stations?
Q: Do you still have a rooftop antenna on ' @ A: Where there is a large coliection of tall
m roof of your housc’ » buildings, I believe you said, will that typically
) A.Yes,ldo : 9 be in an area that has its own local TV sations? 1
m Q: Is it hooked up to anything? ' M don't think we can -~ agzin, we have a problem with
,&_Am_ ® the word “typically.” Depending on how you define
m Q: Do you have any knowiedse of what condition m the word “typically,” your statement is plausible. R
® it’s in in terms of its ability to pick up and ® Q: Just 10 give you some real world ¢ :
@ transmit signals? nhcremnomnd:mamplcmyofnnbmldmgs.
It A: 1do not. oy right?
) : We don't have the colored veérsion of Biby n  A: Yes.
112y Exhibit 7 with us, because it's being copied. but if 12 Q But there are local TV stations here in
(13 I could show vou the black and white version of it 113} Boston, correct? .
4! which is the last page of Biby Exhibit 5 for a e A: Yes. )
11s) moment. do vou recall that it appeared that - s Q: Under the FCC regulations those stations
ie) strike that. It appeared to me that the downtown 1116 are required to place at least an FCC predicted
1m business district in Washington was within the red |17 city-grade signal over the principal city of
118 area on that map. : |ne) license. correct?
ney  MR.DEUTSCH:Canl- | e A: The predicted city-grade signal strength
oy Q: Did it appear that way to you? {r0) contour, as predicted on the basis of the FCC's area
2y MR.OLSON: I can ask the question, Steve. irz1) prediction model, must encompass the entirety of the
227  MR.DEUTSCH: You can,and I can object to {2y community of license, yes.
=) it i3 Q: And for 2 low VHF station where Grade B is
126) MR, OLSON: Please feel free to object. |24} 47 dBu, what is the number of dBu that corresponds
> !
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1
{1 10 ciry grade?

@ A: You know. I really don't recall offhand.

@ Perhaps you can tell me.

4} MR. OLSON: Off the record for a second.

{s) (Discussion off the record)

¢ MR.OLSON: Back on the record.

m  Q: Am I correct, Mr. Biby, that as you've

& identified off the record, Section 73.685 of the
m FCC's rules indicates that the dBu corresponding to
oy city grade for low VHF channels is 74; is that

111 correct?

nz  A: Correct.

13y Q: And that is 27 dB above the Grade B minimum
14y for a low VHF station. correct? N

92

! (1] your question. "The wansmitter locauon shalil be
@ chosen so that, on the basis of the effecuve
. @] radiated power and antenna height above average
| 4 terrain emplovcd the following minimum ficld
= strength in dB above one microvolt per meter will be
' provided over the entre principal community to be
. m served.”
| ® Q: If 'm in an area that has significant
| @ urban clurter, would you expect to see the effects
110y of that urban clutter at 30 feet as well as at 20
un feer?
gz A: Yes,si ;
d : In your expert report. Biby Exhibit 4, on
iv4) Page 3 you state, "Recognizing that the basic
ins) Longley-Rice model does not consider the effects of
. 1161 buildings and vegetation ('morphology’) upon radio
(1m waves, I collected signal strength dara at a variety
18 of frequencies and in numerous environments,” on the

v basis of which "I designed and implemented a

ns;  A: 1 believe it's correct, yes.

ney  Q: So is it fair to say that the FCC mtcnds

{17 television stations to put out a signal within their
(v ciry grade that is considerably stronger than a

vs merely Grade B intensity signal?

20 THE WITNESS: Lct'shavethequuuon N : 20y wmptmﬁomlalpﬂd:mmadjuthelongley-kiee
P in, please. : PRI N mwﬁcmﬁﬂlﬁm'ﬂlm ~~~~~~

- (Question read) e  MR. DEUTECH: That's not exactly a .
=n A: I'm not going 1o quibbie over the use of tcpedﬁondmeqm.b\ndueenongh.

24 the word "intends.” 1 don’t know what the FCC pq MR. OLSON: What did I miss?

Page 95

P.#na

) intended. .
@ MR.DEUTSCH: Well, that's the end of the
@ question and answer, then. because he asked you if
#) you know what the FCC intended.
5 THE WITNESS: And I don’t.
® MR.DEUTSCH: Okay.
m Q:The xmpactofthePCleu.then.ﬂ'yon
®m could answer the questions in terms of that, as
™ opposed to the FCC's iment -
ng  MR. DEUTSCH: What's the question?
1y Q: Under the FCC's rules, stations are.
1121 required to put out 2 signal substantially stronger
1131 than merely of Grade B intensity within their city
(14] grade. correct?
15 MR. DEUTSCH: Well, the question is
e) circular. "City grade.” by definition, is larger
17 than Grade B.You simply asked him if they required
e to have a city grade that's substanually larger
s than Grade B, but city grade is defined as
1200 substanuially larger than Grade B, so I don't
" @1 understand your question. You didn’t ask him -
1221 well, I object. The question is meaningless as far
123 as I understand it.
24  A: The-words in 73.685(2), I believe. address

m MR.DEUTSCH: You didn’t. You paraphrased
certain places, but I believe you quoted the sense
m of it.

#1 MR.OLSON: I didn't intend to do so,but

M in any event | was attempting to read the semence
s that starts at the top of Page 3 of Mr. Biby's
mreport. . . o

m .Q: My question is, you refer there to signal |

m swength daa st a variety of frequencies and in
o unmctouseuvuonm:s

. A: Yes.

na Q Whexcisitposiblc,ifitispossiblcto

113 take 2 look at those data?

4] A: Focusing my response on data that had any .
ls) impact upon the report being discussed, the answer
jr16) is no, 1 don't even know - 1 haven't been able to

17 find any of those data sets.

ing  Q: And these are data sets on the basis of

1 which you've designed and implemented the
0y Longley-Rice Plus algorithm, correct?

rn A: Comrect. -

jea  Q; Is it your testimony that those data simply
|3 are no longer available to you?

IM A: Thar is correct.

l
i
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TTTDO yvou know if theyre available to anyone? (m  MR.OLSON: If you mav have a propnewary
A: I don't know that they are. @ interest in it, but there's no third parues, vou
T ume period did vou coliect » would say, "Mr. Biby. I forbid you to release that
o those data? ) dawa.” A
= A: Roughly stated, the mid-to-late 1980 time 51 - A: There were sets of data on which there was
i5) frame. 6] no third party with proprictary interest.
m  Q: Mid-to-late 1980s,0r - :m  Q: How about Channel 4: do you recall whether
® A: 1980s. 1984 approximately through probably | re; that was done on your own as opposed to for Channel
© the end of the decade. Again, we're focusing on i ) 4, for NBC?
10 data that had any impact upon the report being : j|101 A: 1don't recall exactly what happened there.
1) discussed. 1111} because there were some timing problems, and as |
127 Q: But what I'm focusing on is the data that 1112) recall that project was not compieted.
(13] you relied on in developing your Longley-Rice Plus j13) Specifically, they ran up a tower in the way of the
114) algorithm. Do you foliow me? i1'4) antenna I was measuring, so it came to a hailt all of
ns) A: Yes. i118] a sudden, and frankly 1 don't know what happened to
ps;  Q: And those data vou collected in the ] 11161 the data.
tn mid-to-late 1980s; is that right? ¢ Q: Are there any other particular television
g A: That's my recollection. 18} stations that you recall aaking measurements of as
e Q: What percentage of the data that you myonpmwmedanthayoumedmad,nmng
mcollemdmhﬁequendumdbythecdhhr the Longley-Rice predictions? R
pn industry? 1 A: Notthat I recall ofthand. e
=2 A'lmlacrmmpmngmmlf.butdan ] Q:Yonmcnﬁonedaﬂnerﬂmyouhaddonea
report at hand - =y lot of signal strength measurements in Charlonte,
12 Q: The dara that you relied onto creat€ the @4 North Carolina.
o7 Page 1
11 computational algorithm to adjust the Longley-Rice 11 A: 30 years ago.
2 predictions to the reality of the observed darta. @ Q: Are those data available?
'@  A: Those sets of data were probably pretty ®m  A: We've been through this, sir.
« well balanced amongst the Jow frequencies used by - w Q: Iapologize if I've forgotten your answer.
® highway patrols, FM and television broadcast, and ®m A: The answer was that that was when | was in
nwhatwasthentheonlyce!hxhratmugmysao ® the employ of the George C. Davis consulting firm,
™ dzmﬁom’ ® MR. DEUTSCH: Just answer his questions, no
nog  A: Ibelieve we at one time had data on * |roy dissertations W, i

¢ you done anytemg;onhdne the
na accumcy of the propagation map that we've marked as
113 Biby 77~

14 A: Postprediction measurements. is that what

I11s] you're asking? J

1 Channel 4 in Washington, but frankly I don't

112) remember others.] remember there was the four
(13] services that I mentioned: police radio, FM, TV and
pa) cellular.

n1s)  Q: Were you collecting these data for your own
116) purposes or at the request of clients?

1m  A: The bulk of the data was at my own expense
ne; and for my own purposes.

jver  Q: Right,
It - A: The answer is no.
3 OUf €xpert report you state at Pagc 10,

ney  Q: So there would not be any proprietary 'm] and I'll try to get this word for word -~

t20) problem about the data if you had it, correct? . {0} MR. DEUTSCH: Let's turn to Page 10.

@ A: IfIhad it - well I don't know. i1 Q: In the middle of Page 10, Expert Report,
=2  MR.DEUTSCH: If your question more irzz1 Biby Exhibit 4, “That is to say, station coverage is
123 specifically is, are there third parties who have a 23 limited more by interference from other stations
[24] proprietary interest - r24] than by a lack of signal strength.” That is your
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{1} statement, correct. Mr. Biby?
@  A: That's correct.

@ Q: Would it be fair to say that to the extent
@ that interference may be a problem. it is not a
15 problem involving a lack of signal strength?

© A:ldon't understand that questio

™ Q: Let me pur it this way: Is it possible to
1 have a signal of more than Grade B intensity from a
@] particular station and nevertheless to have a
g problem with interference from a different station?
g A lrd

ob

t1z7  Q: Is it your opinion that the effective

113 coverage that TV stations enjoy is more limited by
114 the problem of interference from other stations than
{15 it is by a lack of dBu in the air from the stadon
{16} in question?

1n  MR. DEUTSCH: 1 object, and I'm going to

118) leave it at that.

v THE WITNESS: The witness now answers?
w3 MR.DEUTSCH: The witness nowanswus,if
@1 the wimess can answer.”

@a A: Itis my opinion that the VHF .
(] telcvisionspectruminﬂ:evnitcdSuteshaslong
=« been principally interference limited, not noise

. Page 122
1 A: Grade A - I'm sorry, Grade A. Okay. Grade
. @ B is probably -
' BY MR.DEUTSCH: You weren't asked about Grade
1 4 B.
i m THE WITNESS: You're right. .
© Q: So did I understand you to say that in some
[ instances a significant interference problem could
18] arise not far outside the Grade A predicted contour?
®m MR.DEUTSCH: I believe he said "within."
g THE WITNESS: No, I said "ncar 1 did not
[#1) say "within.”
1z A:lnotedthatina dxscussxon 1 rcad
13) rcccntlv of -
141 MR. DEUTSCH: Just answer his question.
s A: The answer is. close to the Grade A.
“m Q: So in the typical case. somewhat more than
1171 30 miles away from the tower?
A: It is my understanding that there are cases

Page 10 and wp of Page 11, refer 10 noise levels in
urban environments; is that correct?
A: That's correct.

_ . Page 101
1) limited, "noise limited” meaning lack of signal.
@ Q: And by "lack of signal” you mean lack of
@) signal as one could measure it in dBu’s?
w A: Correct.
#®  Q: At how many miles away from a typical low
® VHF station would you expect the problem of
M interference from other stations to become a
® limiting factor?
®m  A: That's a very difficuk question because of
110y the grear differences among station to station. 1
111} believe that there are cases where there is
nz interference from other stations close 10 the Grade
131 A contour. much less the Grade B contour. 1 really
{14] Can't give a general response to your question.
ts)  Q: Is the Grade A contour for most stations at
el least 30 miles away from the tower?
171 A: I'm willing 1o accept your premise that it
(18} 1S

ws  MR.DEUTSCH: I think this is 2 question,

" [209) not a request that you make an assumption.

»n  Q: This is a question. In the real worid -

2 A: 30 miles is on the order of a typical VHF
23 Grade B contour, maybe a littie more.

9y MR.DEUTSCH: Grade A?

m A
"'F_—T%onhoe 11 of your report, Biby

AT &: Does the noise level that exists ina
12 particular environment affect the number of dBu's in
@ the air above 2 particular location's roof?

w A:No.

m - Q: Is it fair 1o say that your point about

m_noise at the bottom of Page 10 and top of Page 11
mhnodowithulﬁnmepiameqmlitymdnotwih
m signal intensicy? -

‘m) 4, the botrom of the carry-over paragraph, there's a
12 reference to “the difficult receiving locations

131 being considered.” What do you mean by "the

ib4) difficult receiving locations being considered™  :
v A: That last 3 percent that we've been

1e discussing.

1 .. Q: Do you mean the locations of the particular
18 houscholds ‘that are subscn’bmg to PrimeTime 24?
18] A: No.As I've testified, I.don't know those

201 Jocatons. I have no knowiedge of them.

@y Q: You do not know whether or not PrimeTime 24
=2 subscnbcts are located in benterthan-average or

23] worse-than-average locations in terms of their

24y reception of local network stations: is that
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111 point where I'm not 2 strong stausucian. s 1
@ really the 97 orthe 98 1/2 -

(] - Could vou explain to me the reasoning ;@ Q: Youare not -

u) behind use of 97th percentiles for location and ume @w.  A: -to getto where vou're at least.50

i 1n this marter. {5} percent certain that that last 3 people out of 100

s  A: Did vou mention ume in there. by the way? : 60 have service, that's what we re talking about.

m Q:1did. ’ {m Q: Let me just make sure I understood your

# A: 1use 50 percentile on the time. | ® last answer. Suppose 1 wanted to know all of the

= Q: In the map that you submitted, Biby 7, you { m points in which at least half the locations are
pto) used 50 percentile for time, correct? i11o) getting a signal of Grade B intensity. that is, are
ny  A: Correct. i1 predicted 1o get a signal of at least Grade B
rzy  Q: In vour report you recommend using 97 112 intensity; a 50 percent location factor is the right
13) percentile for both location and time, do you not? i3 one 1o use in that event, correct?
t143  MR. DEUTSCH: Can vou give him the page 14 A Yes
(15 you re reading from. inss  Q: In vour expert report you ve criticized.
pe  Q: Well, for example, at the middle of Page 8, . 16} have you not, the methods that Mr. Cohen has used to
117 there's a reference to ensuring “97 percent time (10 determine the exxent to which PrimeTime 24's
i) availability.” Do you see that, Mr. Biby? 1s) subscribers are "nnscrved households,"” as defined in
mm  A: Yes. ) . n® Section 119, correct?
oo Q:myourmniby&hui.wuem pa  A: Your use of the word cﬂ:idud“givume PR
m;mtmwmmndﬁu:hcmedbothﬂpmhaﬁm mamepohun.hulpohmmhpdm-” s
12 and 97 percent time probabilities? ps Mr. Cohen did not consider.
23 A: The intent there is to point out that ] Q'Pmnndyweulkedabommwmabom
124 Mr. Cohen ignored some important variables. If one @9 a potentially superior way to measure the signal

. Page 1 107
11 makes adjustments for the Jocation variability, in : OT ¢} intensity in the air above pamculzr houscholds.
2 general the distances to which we have the 97 2 Do you recall that?
1 percent probability of service viewing only location m  A: Your statcment is not correct. What 1 said
# are close enough that frankly I'm not going to arguc 1 was after having expressed my symparhy for the

s about the time variability. Time variability ndiﬁcnltnskththCohmseommrswm -
m decreases as one comes closer to the source.So - ; pRCceprual i
m frankly I'm giving Mr. Cohen the benefit of the i
w doubt there.
® _ Q: If you had done Biby Exhibit 7 with 2 97
10) percent location and a 97 percent time factor, would
11} the map have changed materially?
12)  A: 1don't belicve they
E Q: Going back 10 my question, could you
4 explain to me the logic behind use of a 97 percent
location probabiliry.

m that Mr. Cohen did, 50 1 understand the scope of

19 your agreement or disagreement with him. In Miami,
11 for example, Mr. Cohen says that he perforned tests
1121 near the locations of randomly selected PrimeTime 24
jn3) subscribers. Do you recall that?
ina)  A: That's my understanding, ves.
151 Q: You have a criticism of his use of random

15)
16, A: We have a population of 100 percent, 18] selection as a method of deciding which subscribers
171 whatever number of viewers that might be, television (1171 to look at?

1g) households, viewers. If we want 1o ensure that the jbey  A: A “criticism” is 2 harsh word here.] had

1s) average household probably could get reception, then |'s) 2 question as to what did Mr. Cohen mean by

1z0; we talk about the 50 percentile. So then we want to jre0 “random.” There are numerous methods of

121 talk about - again, here's where I'm not a (r1 "randomly,” with quote marks around the word

f22) statistician, but that if we want to have reasonable {2} "randomly,” selecting a sampie out of a population.
@3 confidence that that last 3 percent have service, i1 Q: Let me ask you to accept the following as a

fe4) then we have to talk about the 97 percentile. Now a |4 description of what was done. A list of certainty
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(1) many hundrcd.s perhaps thousand of PrimeTime 24 ‘¢ A: ] think I understand vour words.
1z subscribers over a period of time, was coliected. - @ Q: As a method of selecung subscribers from
») Do vou follow me? ‘ 3y among those 800. do you have any problem with that
w A: No. i w; method of selection?
5 Q: PrimeTime 24 is required to send lists ;158 A: Do I have a2 problem?
# every month to nerworks of new subscribers - . 15§ Q: Do vou have any criticism of that method of

n selecting 100 subscribers from among those 800?

m  MR.DEUTSCH: Mr. Olson, maybe 1 can save
# MR.DEUTSCH: I'm going do object. because

1#) you time by stating that this witness is not

@ proffered as an expert statistician. and therefore | m the witness is not a statistician and therefore has
1) is unlikely to be able to end up, when you finish {1y no basis for giving you an opinion.
n1 purting together this elaborate hypothetical, !(11) MR. OLSON: Thank you for your coaching,
1121 unlikely to be able 1o offer you a professional ji1z7 Mr. Deutsch.
(13 opinion abour the validity of the statistical i3 Q: Do you have any criticism of that method.
pa) technique. j14) Mr. Biby?
11  MR. OLSON: If so.I'd just like to find inst  A: The method has not been discussed. the
1e) out whether he has any opinions at all. 11161 method of selection has not been discussed.
1n  Q: Let’s just say this: A list of PrimeTime . |t Q: The method of selection I just told you;
18 24 subscribers is developed. 119 there are 800 and you choose 100.
9  MR. DEUTSCH: Are you going to specify how . A You have used the words “selected list.”
29 it is developed or leave it unknown to the witness? - ] o.rmuhn;abomﬂomwhhhﬂnﬁuof -
@1 Q:TDaskyoutw acceptthatthere'salim ™~ *°  |pg 800.Assume the universe is those 800,and I'm ¥ " -
&2 of all of the new PrimeTime 24 subscribers in Dade pan talking abowt whether within those 800 you have a
23 and Broward Counties in Florida who had signed up r=n problem with taking every eighth subscriber in :
14 over some period of time, okay? Do you follow that? 4 sequence, sarting ata randomly chosen number.
' Page 109 Page 111
m  A: I understand what you're saying. ) 1 MR. DEUTSCH: Let me object again. Do you '
@ MR.DEUTSCH: That includes all 12 wamnt to tell him what the purpose of doing this is?
@ distributors? ® Q: For purposes of assessing the overall
#  MR. OLSON: From all distributors, yes. 9 characteristics of thosc 800 subscribers.
m MR.DEUTSCH: And does that exclude people | m MR.DEUTSCH: And you understand my
® who were - those in that group who were turned off nob,emon.hckofwm'sm :
m by the end of the particular period of time? _ m qualifications - -
® MR.OLSON: No.It's a list of people o, m MR.OLSON: Yu,rvehcardduunnnter
w signed up over a cermain period of time. m oftimes. .
ng  MR. DEUTSCH: So that would include peopie na  MR.DEUTSCH: - being quzliﬁauons in
{11 who were turned off quickly. ') statistics.
nz1 @: Okay. Let me ask you to assume the truth t1a  A: Do 1 have a problem with the methodology
113) of the following: That a list was created of t113) you just sketched?
14 subscribers who signed up for PrimeTime 24 during ipe) Q: Yes.
115} May of 1996, okay? 151 A: I have several problems with it. I'm
116)  A: A list was compiled. jne) speaking now from the perspective of logic. We're
¢m  Q: Right. of new PrimeTime 24 subscribers from |t wlking about logic.
118y May of 1996, and that there were 800 subscribers on 118 First of all, when you first started

(18] Structuring your question, you used a phrase,
1201 something on the order of "selected list.” You
tz1 really did. You've ralked about random choosing

119} that list. Do you follow me so far?
. 200 A: Junderstand your words.
1 Q: And that starting at a randomly chosen

22 number berween one and eight, every eighth irzz) from a list. Simply choosing every Nth item out of
123] subscriber was chosen, for a total of 100. Do you iz a list which could have been presorted is not a
r24) follow thar? jrre; random selection in my view.
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1 Q: If it’s in alphabetical order?
m A: Well. 'm going back to your use of the
m word "selected.”
w; Q: I'masking you. within a group of 800
= subscribers that are put in alphabetical order, do
1) you have any criticism of selecting 100 of those
m subscribers 1o be tested, by going in jumps of
(e cight, starting at a randomly selected number?
®m A: I'll try another way.
po  MR. DEUTSCH: For the purposes of the
11) selection, what -
2z MR. OLSON: The same purpose I previously
113} described.
199 MR.DEUTSCH: Fine.I just want to be sure
(151 we re sticking with that.
pe A: 1 have repeatedly said, 1 am not a
11 professional statistician. My gut fecl, however you
{18 want to phrase it, my innermost intuition, is yes, I
1m have someptoblemwnhthcmethodologyyoum
()]
= A: And I have learned to pay anention © gut

12

Qs Ohy e profesiional consulting

Faoe 11«
.1  A:1can be fairly definite on the most recent
. @ case in which a record was 1o become pant of an FCC
. B proceeding ~ that ] can respond 10.and agaimn, it's

) a guess, but I think a couple of years ago.
.1®  Q: What was that about?
‘@  A:T'll be a little loose in my language here,
| M because it was a very compiex case, but the
¢ ® universal license revocation proceeding. not
| @ proceeding, but tumult, against - I mention it in
i) one of my filings, but it was a license - the aim
in1 of the proceeding was to ultimately remove the
inz licenses from a large corporation. and I'm sorry 1
1113) did not mention that casc here.
e Q: Was that television. radio. cellular or
111s) something else?
ne  A: Cellular.
vn  Q: Prior 1o that, the most recent time that
ne you testificd before some part of the FCC?
m A rmlumapmblunhue,bemme mthe

of

] engineers and 2 muﬂ)er ol'
ra the organization, one often, commonly, frequently -
»y cither files comments as an individual practitioner
@4 in proceedings at the FCC or is signatorto a

el
r wq Q: Suppose that instead of randomly choosing

i) locations, suppose that an attorney for the l
1 broadcasters had supplied Mr. Cohen with a list that
@ had been hand-selectedbythc attorneys for the

"W broadcasters. Would you have a problem with that as
@ the basis for a sample from which one would draw

® conciusions about the entire universe of 800?

113

L m A.Absohm:lyyel.
"‘n U.WW that?

m A thtyououtlmedoﬁetsaworldof
110) of

(E] c altStneys for a party to provide a
(121 list to the expert provides a world of possibilities
(13] for manipulation; is that correct? -

p4]  A: Parues unknown back there, yes; the
(15) possibility exists.I'm not attempting to insult
nel vour h [ as an anorney.
n Q: When did you most recently testify before
e the Federal Communications Cominission?
115 A Before the Federal Communications
200 Commission. the body of seven commissioners, I don't
121] believe I've ever testified before the

227 Communications Commission.
23 Q: Before any component of the Federal

" ow

Page 11

1) commitice but -

2  MR.DEUTSCH: Do you mean to include that

@ in your question?

) NR.OLSON: At the moment 1 want to talk

|m about oral testimony; you're in a room like today
m and you're speaking and peoplie are listening.

m MR.DEUTSCH: You mean depositions.

®m MR.OLSON: Well, any hearings,

™ depositions, any kind of live testimony, as opposed
o to submitting a written document.
11 A: There was a question of curting it off at

112 four vears. The only FCC live oral testimony that 1
j13) can think of or that wemt to the record at the FCC
1114] was the one that I just mentioned. and I'm sorry I'm
i) having trouble recalling the name of that client.
jne)  Q: Would that be Contel Cellular of

30 California?
ne)  A: No, that was an arbitration case.
Q: But that is reported, the arbitration case
1) is reported in the FCC record?
@1 - A: No,that was an arbitration case, so it’s

21 not FCC record.

23 Q: I'masking you because I'm confused. In
je¢4] your report you provide a FCC record cite for the
[}

24 Communications Commission.
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m Contel Cellular case. ! 11 propagation?

@m A: You're right, there was a cite there.I'm @ A: Longley-Rice Plus. _

@ going to have to check into the cite, because that . @ Q: In what other martters. if any. have you

W) citation may have been an artifact left over from my i 4] given oral testimony about either Longlcv-R:cc or

51 editng text. It may have been a citation of the i 15) Longley-Rice Plus?

1) case, where I can't remember the client's name. 115 A: One that immediately comes to mind is the

m  Q: Okay. | m grandfather. the cause of the telephone and data

@ MR.DEUTSCH: Don't write on the exhibits. |
@  Q: What was Contel Cellular abour? | s Q: And whar was that grandfather?
o A: Many of the cellular grants were through a jne  A: An application - I'm going to use the word
(11} process of negotiation. There were very few |m) “inherited” by TDS - had been filed some years
tz1 courtroom hearings. Contel, in this particular i1z before the case, before the argument. contesting
(13) market. was the majority or operating parner, i3 BellSouth for coverage of Saint Tammany Parish,
p4) whatever phrase one wishes to use. |} north of the lake. That pivoted once again on-
ns;  MR.DEUTSCH: Contel Cellular of 1115 coverage issues, and 1 provided extensive testimony
e California, Inc./Sierra Arbitration is one marter, i€l in that case.
17 right? : * j1m  Q: Have you ever given testimony about a
ns  THE WITNESS: Oh, okay. " |vs Longley-Rice ora Longlcy-lhce Plus anzlysls of the
e MR.DEUTSCH: And Telephone and Dara } isi
@ Systems, Inc., is 2 new marter, right?
@1 THE WITNESS: You're right. Thank you for
22 pointing that out.
=% A: Telephonic, TDS, was the FCC record n

| 6] systems casc.

1 want to ask you to make just two

124 gencerating oral testimony to which 1 was making

R4 assumprions, which I'll just read into the record,

1 reference.The Contel versus Sierra was a case

2 where a dissident partner engaged in 2 legal suit to
@ overturn the majority partner, Contel, alleging that
w Contel had failed to provide the coverage promised
® in their contract. Perfectly clear?

s Q: Yes And this was the coverage ofa

M cellular system, correct?

m A: Yes.

m Q: Have you ever given live testimony about

1o either the use of the standard Longley-Rice model or

(11 the Longley-Rice Plus model that you dcveloped?
1z A: Yes.The -

13 MR.DEUTSCH: That's the answer.

pe)-  Q: When did you most recently give that

(15) tesumony?

1y A: Focusing on FCC cases?

17 Q: Anvthing.

ey A: Most recently, I believe, was the Sierra

.19 Arbitration, Contel versus Sierra,

ro)  Q: And that was abour a Longley-Rice an:.lysns
21} of cellular propagation?

22  A: That was about my analysis of coverage,
{23) ves. -

2¢) Q: Longley-Rice Plus analysis of cellular

Pege 147

1 but they are basically Assumption No. 1 and
@ Assumprtion No. 11 from Biby Exhibit 2.And to make

@ things clear for future readers, I'll just read them
# into the record, and if 1 misstate, I‘msureyou‘ll
| correct me.

™ ' The Srst assumption is,"A

 question asked over the teicphone by a
| satellite company esentative: 'Are you able to
L] ucdvcapodqmﬁtypimcﬁommyofme

112" nerworks, ABC, NBC, CBS, PBS, or Fox with a

|113) conventional outdoor rooftop antenna?’”

inq Do you have those two assumptions?

in5  A: Yes.

e Q: Based on those two assumptions, which I'll
it'n ask you to accept to be true, can you form an

js) opinion about whether it is more likely than not
pe) that this viewer has, in the air above his or her
o1 house, a signal of at least Grade B intensity froma
1211 -CBS station?

i|zz1 A: 1 believe I've already answered that

|m1 question. I'll answer it again. No.

i Q: I'm asking it in this simplified form to

mmmmmabemrmmu'mm
-‘mmnmmm 'no’to the

119
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1 make sure the record is very clear. Why is it that
@ that information does not enabie to you form a view
@ about that question?

u  A: I've been presented with no scientifically -

15 or engineering valid data on which, or information
1§ data, on which to have an opinion.I have no facts
1 other than the putative fact that the person said no
{8] 10 2 queston

3 ca 3

o created, had vou ever previously done a Longley-Rice

111) or Longley-Rice Plus map using a 97 percent location

nz; probabiliry?

3y A: I'm going to ask you 1o repeat it.

11s; MR.OLSON: Could vou read that back

115 picase.
116] (Question read)
wn  A: Yes.

ne
C]
:q udbqnsuons,andplanemhedm:hcﬂowd e
-] mpund;obnhatpbymandhvepnebymel‘m

rz preuy confident include broadcast with

=y confidences or location variability on the order of

rq 97 percent.

Pﬂmo Q

“jmm-- Aslreally don'tknow,, ... .

Eale

Fage

i1 Services, which 1 believe is also a Virgina
2 professional corporauon.The data processing arm

@ which was created by me, which also passed to

. #; Richard Pomeroy Biby's ownership. is CDS.

* 1 Communicauons Data Services. which 1s-a straight
|18 Virginia corporation.
i m  Q: And is CDS owned by Biby Engincenng

{ @ Services, PC.?

® A: It's my understanding that it is a wholly
110 owned subsidiary of Biby Engineering Services.
lng  Q: How many employees does Richard L. Biby
iz CES, PC.- how many cmployees does it have?

113)  A: Just me now.

41 Q: And Biby Engineering Services. PC.. how
115) many employees docs that company have?

jvsi  A: Ireally don't know.
1 Q: And Communications Datwa Services,
e lnoorpoated.roushly how many cmployecs docs that
nw have?

e

-m. s

)] szhonﬂleadetdthm.onmeorder ' ‘
pn of 1002
=) A.Theﬂnkestofguuscs 1-

¥ IIR.OEUTSCH.Plusedontgness

Page 121
1 Q: Could you describe for me the different
' corporate entities with which you're affiliated.
®m MR.DEUTSCH: lfany
w Alam
® MR.DEUTSCH: Arc you asking about
® professional societies or businesses? ,
m Q: What 1 mean is,] know that there is =1 -
® believe that there'’s a company called something like
» Biby Engineering, I believe there's a company called
11y CDS.There may be other companies as well, and1
{11) just want to understand the relationship among the
iz different entities that you, and if relevant your
13 son. are affiliated.
A: Are vou asking where I have ownership
(18] interest?
pel  Q@: Sure, ownership interest or other companies
117 for which you provide services.
1)  A: Ownership interest is limited strictly to
19 Richard L. Biby Communications Engineering Services,
200 P.C., a Virginia professional corporation of which 1
121 am the sole owner. My son Richard Pomeroy Biby has
z2) assumed the burdens of carrying on the family
123) tradition and for business and legal reasons chose
[24) 10 create a new entity called Biby Engineering

14}

Page 12!
11 Q: What is your best estimate of how many )
2 employees that company has?
m MR.DEUTSCH: You can give a best estimate
w if you can give a meaningful one. If it's berween

m  Q: Do you have any reason 10 donbt that the .
m engineers working at Jules Cohen's request collected *
™ the dama that they say they collected in the way
no that they said they collected it?
1111 MR. DEUTSCH: Objection.There's no
1121 foundation laid for the witness having any
113) knowledge, any basis, for either believing they did
1141 ar did not. You might as well ask him -
|18] MR. OLSON: Enough coaching.
{ve]  Q: You may answer the question.
v MR. DEUTSCH: No, the question is |

‘|18 fundamentally unfair.

p191  MR.OLSON: I asked if he had any basis.

20 If he doesn't, he can tell me that, Steve. You

121) don’t need to give him the entire answer in advance.
=2 A: Well, Steve interrupted, and the answer

231 that I would have given is no, I have no such basis.
24} 1 don't even know who they were; therefore, I have
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{1 no idea of their competence. their qualifications,
@ or the methods they actually used. I simply have no
@ informaton.
@ @: Have vou been asked to do any additional
5 work bv the artorneys for PrimeTime 24 beyond what
i} you've done already?
m A: No.
# Q: And whether or not you've been asked to do
® so, do you have any plans to do any additional work
(1o} in connection with this manter? |
i A: In conjunction with this marer?
MR. DEUTSCH: Other than. for example,

Page 12<
¢ A: Yes.
. @ @: Let me sec if 1 can put that in other
i B words, and see if you agree that I' m staung what
! W you mean correctly.
' 18} If 1 want to increase the service of VHF
: 16 stations generally in the United States, increase
i m the number of people who can observe them. if there
) was only one VHF station in the U.S..1 could simply
® crank up its power indefinitely, with some problems
o of course that, you know, there’s limitations to the
{11) power you can put in an antenna and things of that
112) sort, but conceprually what I'm asking is one can

12
113) testifving at a trial. 113) get increased coverage by cranking up power if
req  MR. OLSON: Right. |14} there's one station.
ns;  A: No. inst  A: The answer is yes, one can increase
e Q: Have vou ever done any other work for e coverage by cranking up power if other factors
t1n PrimeTime 247 (17 remain the same, same antenna, same height, et
e A: No. {18 cetera, yes.
e Q: szcyoucverdoncanywod:fornncct‘rv? pe  Q: If there was no such thing as imterference,
g A: No. L pa perhaps because there were s0 many frequency
g Q: For any other satellite company? =~ - - ¥ on channels svailsbie that you could only use eachone - -
@ A: You mean satellite TV? " ra once and you could space them 3o there was no
@n  Q: I can give you some more names. PrimeStar? [~ inverference -
zq A: No. 29 A: Thatis correct.
Page 125 Page 127
1 Q: EcoStar? i1 Q: - in that case you could cover the whole
@ A: No. _ @ U.S. by turning up the powers of cach station
P Q: DISH Nerwork? ™ cnough, assigning each station to a different
w A: No. # frequency.
) Q.Bva-doneanywod:mhnngwthec-band . | m A: You could provide coverage to the entire
nnxemtemdmy’ .| m US. if you had enough channels such that you dida't
m A:No. m have 10 reuse any of the channels, yes.
m Q: Nothing for Netlink? m Q: Now, in the real United States, one taks
m A: No. ™ about interference limited in the following sense, - -
ne  Q: Have you ever been involved in another case v am I correct:That if you attempt to increase the

111} in which Jules Cohen was also an expert?

nz2  A: I can't recall any offhand, but Jules and 1

113y have been in the same environment for so long, the
114) answer is I probably have.

115 MR. OLSON: If I can just have rwo minutes

18} to collect my thoughts,

17 (Bricf recess taken)

118y  MR. OLSON: I have no further qucsuons

sy MR.DEUTSCH: I have a few.

0] CROSS EXAMINATION

21 BY MR. DEUTSCH:

22 Q: 1 want to start with the comment you made

231 that the VHF spectrum in pardcular is interference
24 limited, not noise limited, okay?

111] coverage area of a station by cranking up its power,
1121 you will find all kinds of people who depend upon
113) other stations raising their hands and saying, "Now
ii14) we're geming interference from that station you're
I1s) cranking the power up on.”

i16)  A: In the United States as we now know it,
j;im there are numerous reuses of the 12 channels -

iiz8) which we're limiting this discussion 1o VHF - there
{ve are only 12 channels available, there are many

o) hundreds of television stations sharing the use of
21] those 12 television channels, so that as a general

[2z) correct statement, if you crank up the power of 2
| given station, you're going to create additional new
IR¢) interference to someone cise.
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(n  Q: Is that what you mean when you say
= "coverage is imerference hmited and not noise
3 hmited™?
w; A: That is precisely what 1 mean.
s Q: Therefore. is it correct and fair to say
f) that your statement that it is "interference limited
m and not noise limited" is not a statement as to how
(s many people numerically with the currem allocation
I can't receive because of noise as opposed to can't
110 receive because of interference?
11 A: You're going to have to say that again
1121 please.
13 Q: You've told me that what | said before was
{14; a correct explanation of what you meant by
ns “interference limited.”
pne  A: Yes.
pn  Q: Now I'm asking you whether you intended
p1s) your statement about interference limited as opposed

s t0 poise limited to be a comment upon or suggesion
20y that more houscholds under the curren allocation - ;|

1) system report that they can't watch a stazion
22 because of interference, as opposed to they can't
1231 watrch a station because of noise.

24 MR. OLSON: Objection to the form.

111 Q: Now. you were asked earhier about vour own
@ experience signing up for cable and having an old
. @) rooftop antenna left over -
- w; A Yes.
. Q: -that you hadn't used in a whxlc
i1 1§ A: Correct. that was still on the roof.
‘m  Q: If you today were asked. "Can you receive
! 1] an over-the-air picture of acceptable qualiry?”,
; ® would you have a basis for - at vour household -
j110) would you have a basis for answering that question
11111 based upon anything you remember from vour
|12 experience when that antenna was connected?
13 A: Yes. Since. to my knowiedge. nothing of
ey significant has changed abour the ransmussion
1115) facilities at the stauons that I had difficulty
L) receiving a viewable picture, I have no reason to
it7 believe thar that's changed. .
s Q: So based upon that, do you agree that .
tve; peopic who no longer have an operative rooftop

'_nammmbeauewﬁnw.

minfnmﬂonaboudnﬁrabiﬁ:ywmcdnabal
gz affiliate over the sir? ' :
=n  MR. OLSON: Objection to the form.
g MR.DEUTSCH: Can 1 hear it back.

i1 A: I'm having a problem with what you're
12} asking.
-@ Q: Lert us take the family of people who would
w} like to but do not get a given station. Was your
15 comment about interference limitation rather than
i noise limitation 2 comment about the likelihood that
m the person 1 have posited fails to get the channel
@ he wams because of imerference as opposed to
® noise?
po  A: I believe my answer o that question is
111 ves. if 1 understand the question.
nzy  Q: Well then, I think you don't understand the
13) question.
(14 The system is interference hmxtcd in that
{15] YOu Can't increase station power, because doing so
ns) would generate additional unacceprable interference,
(17 right?
ne)  A: As defined by the FCC spectrum utilization
[19) parameters, yes. '
2o Q@: Do you also understand that there are many
(21 viewers who cannot receive a given station because
22 of weak signal, even though they have no
23 interference?
24  A: Absolurely correct, yes.

Page 129

) (Question read)

@ A: Could ] get a direct quote of my next-door
 neighbor, "Dick, that's why we signed up for cable™?
w Q: To put it directly in a way thart that is

™ quotable and that peopie then won't need o

m understand your inferences from #tories, can you

m tell me yes or no.

® A: The answer is yes, it is reasonable o :
m assume that based on earlier experience attempring
110 to get television signals, they still have a basis

1) for assuming that they couldn't today.

11z7 Q: Now I'd like to go back to Exhibits 2 and

11131 3. the sets of assumptions that you were given on
ina) the basis of which you were asked to express certain
j115] engineering opinions or state whether or not you

ine) could express engineer opinions, okay?

itn A: Yes.

(v} Q: I'd like to add two further assumptions.
p19) First of all, I'd like you to add the assumption

o) that the parnicular viewer who is referenced in
Iy Assumption 1 agrees to pay from $5 to $7 per month
{22 to subscribe to PrimeTime 24 and getat hisTV seta
123 signal or signals from a distant nerwork affiliate;

i24) that's the first assumption. okay?
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A: Yes.
Q: And I'd like you to assume, second, that
there is a correlation berween the signal strength
as measured in the air by an appropriate measurement
technique and the quality of the picture received by
6} an antenna at the location of the measurement, okay?
m  A: Okay.
#; MR. OLSON: Objection to the fonn of the
¥ queston.
g MR.DEUTSCH: Well, I simply asked the'
1] witness to make rwo assumptions.
1z MR. OLSON: Bur the second assumption is
(13) not remotely clear. because you haven't specified
14 the form of, the rype of receiving equipment,
151 whether standard properiy functioning as opposed to
{16} the homeowner's own.
1 Q: Do you understand what I'm asking you to
(18} assume?
ne  A: I'll tell you what I understood.
po  Q: Yes, that's what I'd like you to do.
1 A: Assumption No. 2, that you asked me to -
@22 accept, is that there is a correlation between
25 signal strength as measured in decibels relative to
24) 2 microvoh at the antenna location, wherever that

)

Faos 13:

111 asked earlier by Mr. Olson. if on the basis of a
¢ @1 number of assumptons, you as an enginecnng

m professional could give ceruain tesumony. certain

u} opinions that followed from these zssnmpuons Do
15) you recollect that?
& A: Yes.

m Q: I'm asking you now to think not about
) whether you necessarily as an engineering
™ professional can give an engineering opinion. but
Ine whether 2 business person asked to make a decision
{11 about whether to provide service or not could draw
litz1 an inference. Do you understand the distinction

i3] berween the Two?

inqy  A: 1do.and I believe I have heard -I'm

is) going to use the term “technical lay people” - talk
i€ in terms of "Well, the signal is weak at my house.”
1171 and that sort of terminology, and I think that makes
18 mYy answer to your question yes. :

o  Q: In any event, making the additional

= assumptions I've asked you to make, counld Pmc‘l'ilm

w1 24 - based upon the viewer response provided in the
nx final assumption offered by M:.Ohon,oould

gy PrimeTime 24 draw an inference, based upon the:
g viewer report of picrure quality, as to signal

111 may be, and picture quality.
@ Q: That is correct.
@  A: And my answer to that is yes, there is. It
@) is reasonable 10 assume that there is a correlation
® there.
s Q: So beyond making the assumption, you're
m actually giving the testimony that therc isa
@ correlation?
™ A: Yes.
g Q: Now, let me aliso ask you if you can
{11) address, not the question of whether you as an
12 engineering expert can give an engineering-based
(13 opinion, but rather whether or not a business person
114} making a judgment about providing service can draw
11sj an inference, okay?
e A: We're still sticking with the same rwo
(17} assumptions. a willingness to pay in order to
[18) receve -
e Q: Yes.
oy  A:- nerwork services. I'm a little hazy
1211 here as to what the connection with the business -
[22) person is.
3]  Q: Well,I'm asking you to - let me take that
fe4) off the table and put it to you this way: You were

Page 133

Page 135

m swoength, and could it offer service based upon that
inference?

® MR. OLSON: Objection to the form of the

) qQuestion.

m THEWITNESS: Yon’renmobpcung.l can

m answer?

m WMR.OLSON: Yon can answer.

m A Ibelicve that the furthest we can ke it,

m and I'm trying 10 address the entire gamut of why we
v would be at Point 11 -
L) m:l Well, assume, if you would, addiuonally
12 t -
3 MR. OLSON: Let him finish his answer.
vy Q: Assume additionally that no test has been -
{115 done at the household to make any definitive

1e) determination on an enginecering basis of the
17 signal.

1) A: A strong possibility would exist that the
s strength of the signal was deficient, a strong

roy possibiliry.
ry  Q: Ifyou have no engineering test at the

22 household, so that the information you have is just
123 the questionnaire response, then understanding that
f24] Yyou can draw no definitive engineering opinion,

Page 132 - Page 135 (36)
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i could one nevertheless make a business judgment to
@ provide that service?
@ MR, OLSON: Objection to the form.
w  THE WITNESS: The witness can go ahead and
5] answer. though?
© A: Given an affirmative responsc -
m  Q: Given an affirmative responsc to the
& question on Exhibits 2 or 3 - or rather, given a
{) negative, assuming the answer says "cannot” get a
|10} picture, yes?
p1y  A: Right.if 1 cannot.There is a very strong
11z basis. in my opinion. for accepting pretty much the
113 statement that there is a problem with reception.
e Within the reasons conceivabie for that problem in
115, reception is a strong possibility of a weak signal.
ne;  Q: Now, if one were to measure at that
(1 location and measure a strong signal, then I take it
s you would at that point believe that the signal
' measurement was more probative of the signal
g strength, if the measurement was done
7 and I don't want to get into how, just ata -
=2 conccpt\nllcvel-youwonldagleeﬂmapmpedy
23 done signal measurement was more probative of signal
4 strength than an assessment by the viewer of picrure

- g

e

Paage 3

11 svnchronize. the sound may go. any number of things
. 2 This is called "muitipath recepuon.”

B! Now. that's the trouble I have. that wo
. u} take a broad bandwidth measuréement withour
- 15 addressing the varniability within the bandwidth and
- 16 a lot of complicated issues there. signal strength
i M alone is not. in my very strongly heid opiuon. a
| B sufficient indicator of the probability of good
| m reception. If you want a neat term. it's "coherence

ino) bandwidth.”

iy MR.DEUTSCH: You may do redirect.

12 REDIRECT EXAMINATION
BY MR. OLSON:

1013
in4)  Q: You mentioned a rechnical layperson. Did

I115] YOu mean a layperson who 1s not an engineer but has
ite) more familiarity than the average person with

(1M engineering?

8 A: No,1meant Mr.John Q. Public on the

S .1 . [nm-stree, a person with no specific knowiedge of the
+ '~ lpny technical side of this. -

N g S Fhe
1) O:Yoummonedyowhehdthnthmisa
nconehﬂonbetwecnmﬂmgthandpum
@23 quality, correct?

pq A Again?

LSS 54 ),, FERSY

Page 137
i1 quality from which an inference was drawn. is that

@ right?
‘8] A: What does the word "probative” mean?
w Q: More persuasive, more likely o be

s correct.

m A lhzveapmblemwnhwlmwe’tednanm

m here.

™ A signal strength mmn:ment “properly” -

® and I have quote marks around the word "properly” -
no performed in this context, looks at a broad

111 bandwidth. essentially the width of the television

121 channel. which is 6 megahertz. Now, in the sort of
113 areas we re discussing, that is, residential

114 neighborhoods, you know, in communities probably
(151 with rees and other objects that scatter the signal
e in the immediate neighborhood, the problem is that
1171 the energy being received over the entire bandwidth
11e} does not represent at any given point in time the

18] energy being received at the carrier wave

20} frequency.

1] Now. if the carrier wave energy is

122 insufficient to allow the proper demodulation of the
129 television signal. the picture for all practical

f24] purposes may not even exist. The set may fail to

Page 1
i1 Q: Did you not say that it's your view that
2 there is a correlation between signal swrength and
@ picrure quality?
@ A: There is a correlation berween signal
% soength and pictare quality, yes. - .
m  Q: Is that rue no maner what antenna,
m transmission line, and television one is tallnng
#; about, or is that true if one has a properly
® functioning antenna, transmission line, and
po television set?
1 A: My fundamenral statement is yes, there isa
i12) correlation berween picture quality and s:gnal
10131 strength within limits.
T0a) : Wwell. if vou have an antenna system whose (
1s) chamctcnsncs you don't know, whose loss along the
16} mnsrmssnon line you don't know, if you have a
17 television set whose quality you don't know, can you
pw be confident that there will be a correlation
15) berween the signal strength in the air and the
picture quality on the television set?
- A: Without knowing more, no.
Q: What do you know about the characteristics
) of the antennas and transmission lines and
] television sets of PrimeTime 24 subscribers? \

1]
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iy A: Nothing, 1th  A: Yes.

= Q: Now.l want to ask you to go back to Biby

@ Exhibit 2 for a moment.To make sure that we all

u; understand the assumptions, vou understand that we
1s1 have 2 viewer who has decided that he or she would
& like to subscribe to PrimeTime 24. correct?

m A: Yes.

1  Q: And that there are three ways in which

®m PrimcTime 24 offers this person something different
po; than they get over the air; namely, they can watch

(1] nerwork programs at different times, they can watch
1z different sports programs, and they can watch

13 different syndicated programs than they would get
p4; over the air from their local station. Do you

15 follow those?

16y A: Those are three of the assumpuons vou

17 asked me to accept. and I've accepted.

ps;  Q: Is it not correct — without even asking

(19 YOu to accept it — is it not correct that if one

o has PrimeTime 24, onc can watch ABC, CBS,and Fox -
211 and NBC programming without the need to purchase or
=2 inswall or maintain an overtheair amenna?

29 A: I've been told that that's so, yes.

=4 Q: There is some cost and effort involved in

Q: You understand that you do not know what
) criteria the viewer is using in evaluating whether a
) particular television picture is "of good quality.”

A: We're talking assumptons. I'm wﬂhng o
accept your assumpton.

Q: And you do not know whether or not this
) viewer is willing to say that their picture is "not
of good quality” in order to get the benefits that
PrimeTime 24 offers.

MR. DEUTSCH: That's again an assumption.

MR. OLSON: Yes.

Q: I'm asking you to accept that.

A: Okay.

Q: Based on those assumptions. is the viewer's \
answer "no" to the question. "Arc you abie to
receive a good quality picture from any of the
nerworks, ABC NBC, CBS, PBS, or Fox with a
conventional outdoor rooftop antenna?”, sufficient
to enable you to conciude, a3 an engineer, that it
is more Bicely than not that this household does not ...
have a signal of Grade B intensity present inthe -
air above their rooftop from a local CBS station?

MR. DEUTSCH: Objection.You can go ahead

1 purchasing, installing and maintaining an
@2 over-the-air antenna, is thereé not?
B A: Yes.
# Q: I'm asking you to accept that you do not
@& have any idea whether the particular person on the
m other end of the telephone has a rooftop amenna,
m rabbit-car antenna, or any other type of antenna,
W correct?
® MR. DEUTSCH: Excuse me. Can I have that
101 back.
) (Question read)
1z Q: Or any other type of over-the-air antenna.
3 MR. DEUTSCH: You're pointing him to
- (14] Assumption 6 on your list?
ns;  MR. OLSON: Correct.
te] Q: So, for example, they may simply have a
nn tclcvx ion set that is hooked up to their local
(18) ‘¢able station. Do you understand?
19 A: These are assumptions.
zo)  Q: Yes.And if they unplug their cable, then
1} they simply have a television set that has no

122 antenna - they may have a television set that has ‘
23] no over-the-air antenna at all. Do you understand

Page 1

and answer if you can.
A: I'm sorry, but we've been through this
similar question so many times, and I repeat, I've
) been presemted with no data on which to base an
opinion one way or the other. If we're speaking of
hl;hschooll.ogicwl 1 think the Logic 101 answer

m of quuﬁons he just asked you during the lunch
v hour?
1 A: We did not. :

na  MR. DEUTSCH: Off the record.

{5 (Discussion off the record)

/g  MR. OLSON: Back on the record. *
ihsl Q: So a viewer could have 2 poor quality

|hs1 picture because they are using only a rabbit-ear
|(m antenna instead of a rooftop antenna, correct?

18 A: Are you saying that substituting the

18] rooftop antenna for rabbit ears is some sort of

ro panacea? The answer
=1 : msuggcsungtlmthcrcmzybcpeoplcwho
=z could get a good picture with a rooftop antenna but
) arcnotgcmngagoodpncturcw:ﬂnhe:rnbbxt

f24) ears, correct?

Sy,

f24] that?

| S— ),
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i A: That is correct. 1 CERTIFICATE
z Q: And there may be people who have rooftop @ 1. Richard L. Biby. do hereby certifv that |
] @ antennas that would give them pictures that they @ have read the foregoing transcript of my tesumony.
w would consider to be acceptable if the rooftop ) and further cerntify under the pains and penalues of
/s antennas were properly functioning, but their s perjury that said transcnipt (with/without)
18] rooftop antennas are not properly functioning, - 16} suggested correcuons is a true and accurate record
m right? ! m of said tesumony.
m A: Yes.there may be such people. j®  Datedat __, this day of ,
@ Q: There may be people who have standards for | ®) 1998.
10) quality of television pictures that are not basedon T
111) factors that are probative of strength of signal, )
1z} correct? Cona
(133 A: There may be people whose standards, 1113}
(4 _personal standards for ;udgmg picture quaht) are 1114}
(15] not correlated to signal strength, within ranges, 118)
1] yes. ) jte)
nn  Q: There may be people who se¢ some ghosting ]
pis) on their screen and who consider that objectionable, ] .
] eventhoughtheyluvcamlabaveGnchahove m _
poy their rooftop, correct? S P B n :
21 A:Yes.wesonot‘wm:hedonthis.ﬁhom a0 g
w3 is another name for what I calied on
3 MR. DEUTSCH: We'd be out of here quicker ]
129 if you would just answer his questions. @
Page 1
(1 Q: There may be pcoplewhoh:veapic;\c:rcthat r Page 147
2 they describe as being not of good quality because
pl they have a rooftop antenna that is not pointed :: mm oF mssacnus)ms)
#; towards the station where they would have a better - Susan M. .:' wied &2 ;
p:ctmcifthemofmpamenmmpomdwwds : :ummnuuumma
- di¢ sation, correct? 1 Massachuseis, do hereby cerily that there carke
m A:Yes. 19 betors me on 1he 01 day of June, 1908, o 10:10
m Q Thmmybepeoplewhonmplymudm ) am., the persen hersinbelors named, who wes by me
® question "no” because that's the way you get 1) duly Sworn 10 testily 10 the tnsth and nothing but
o PrimeTime 24, correct? ) the truth of his knowledgs touching and conceming
1 A: There may be, correct. {10 the matters in controversy in this cause; that he
12 Q: And vou don't know how many people there {111 was theraupon examined upon his cath, and his
. 1112  exanwnation reduced o typewrking under my

(13 are in that category, correct? _

[14] A: l dO not know {[13] direction; and that the transcnpt 1s a trve record
- ~ . (114} of the testimony given by the witness.

118} T DO you know whether there are any |[15] | turther certity thal | am nekher af of

116 associated with answering that question one way or 11161 Counset for, nor retated 10 or employed by. any
117 the other? |17) attorney or counsel empioyed by the parties hereto
neg  A: Idon't know. {18)  or tinancially interested in the action.

o) MR. OLSON: That's it. (19 in witness whereot, | have hareunto set my hand
o)  MR.DEUTSCH: Thar's it. : (20) and afiixed my notarial seal this  day of June,
ry  (Whereupon the deposition was 1) 1998

2 concluded at 3:00 p.m.) |2

2 . 23 Notary Pubiic

24 24) My commission expires 03/16/01
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SUGGESTED CORRECTIONS

RE: CBS, INC., ET AL. vs. PRIMETIME 24 JOINT VENTURE
WITNESS: RICHARD L. BIBY, Vol. I

The above-named witness wishes to make the following changes to the
testimony as originally given:
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CERTTIUFTIOCATE
I, Richard L. Biby, do hereby certify that I
have read the foregoing transcript of my testimony,
and further certify under the pains and penalties of
perjury that said transcript (with/without)
suggested corrections is a true and accurate record
of said testimony. ..

. l)‘
Dated at w"z“ﬁ}l;' ! z_, this _2_“_14_ day ijgfﬂ_____.
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Rt £, By

DORIS O. WONG ASSOCIATES
(617) 426-2432




